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X HE Atteiitioii of the Public has beerl 
attracted in a very uritomtnon degree by 
the folldwirig trial j not only on iccount of 
the atrocious combination agaitift fociety 
imputed to the pannels, but likewife from 
the refpeftable fituation in life which one 
of them held : a circumftance which ren- 
dered it almoft incredible that he fhould 
have acceded to the enornious crimes laid 
to his charge. 

But it is hot aloiie to fatisfy a fruitlefs 
curiofity that this trial has been tdlleded : 
Unlefs it had been conceived that it waa 
likewife ufeful, and even highly import- * 
ant, that many things which pafled fhould 
be generally knotirn, the Editor would ne- 
ver have engaged in this undertaking. 
That fuch daring defigns fhould be plan- 
ned and execuud almoft under the eyes of at 
A a ftria 
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flriA and watchful police; that the pef-» 
pccrators (houldbe fubtile enough to eludcf 
its penetrating glances, notwichdanding 
every effort of attention, — is fomething* 
fingular, and may well give the alarm to 
every citizen who has any property to lofc. 
But when it is confidered that a perfon^ 
intitled firom his fituation to coufidence, 
admitted into the recefTea of every houfe, 
and employed in the conftrucflion of thofe 
locks and bolts in which men truft for fe« 
curity^ is skccufed of a conneiJtion with 
houfe* breakers, the danger i& dill more 
alarming. No comment is meant on the 
evidence againft Mr Brodie: It will ap- 
pear iji the following fheets, and it fpeaki 
for itfelf. 

Anotheji forcible confideration occured 
for publifhing the trial. The criminal 
law of this country has hitherto been re- 
duced to no regular fyfiem, and the prac- 
titioners are often much at a lofs for want 
both of principles and precedents by which 
they might be regulated. The treatife of 

Sir 
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Sir O^org* M^Xcnzfei the on!/ aiatiiof 
of note who has written on the fubjed, is 
liable to many objedlions. Not to men-^ 
tron that thd criminal law has nndergdne 
material changes iihce his time; thaft 
author is perplexed in his opinions, c^ea 
unintelHgtblei and above al], gives, wajr to 
every whim of the Civilians. Our greac 
lawyer Stair has entirely avoided the fub- 
je6t : In this he is followed by M*Dbwal } 
and Mr Er&ine^s Chapter on Crimea is t^om 
fliort to be fatisfa^ory'^ 

As to precedents, excepting thofe pubU<* 
fhcd by Mr Maclauirin, now Lord Dreg-* 
horn, fome extraordinary cafes by Mr Ar- 
not, with a few feparate trials, foch as 
thofe of Provoft Stewart, Carnegy, and 
Ogilvie, they are buried in the books of 
Adjournal, to which frequent recourfe 
cannot be had : it was therefore though^ 
that this trial would afford no inconfider- 
able addition to the body of criminal lawi 
There have been few where more exten- 

five 



five &!}(} ingenious law»rea(bning8 occrii^ 
ttdy or upon a greater variety of points. 

It was thought better^ t^Rate the pro- 
ceedings by way of dialogue, in the fame 
manner as all the Englilli trials are publi- 
fhed, than in the form of a narrative ; the 
ufual manner of coUeding both the depo* 
fitions of witneiTes and the pleadings of 
Counfel in Scotland. The colloquial form 
is not only more interefting, but likewifc 
aflPords a clearer and more diftin<5l view of 
what really paflTed. 



St John^s Street, 
iftSept. 1788. 
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AT nine o'clock ill the morhihg b£ thfe 
27th of Augiift 1788, the Lord Jufticc- 
Clerk, Lord Hailes, Lord Elkgtovej Lord 
Stonefieldi stnd Lord Swidton, took their 
icats on the bench : And the Court being 
fenced^ aiid the adidQ called in the ufual 
vaanher, the prifoners at the b^r were defired 
to liften to the charge made agaiiiil them.'*-r 
^he following indidtment wad then read a^ 
Joud by the clerk. 

B INDICT- 
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INDICTMENT. 

; WILLIAM BROCIE, Tome rime wriglit 
and cabinet-maker m Edinburgh, and 
GEORGE SMITH, fome rime grocer there, 
both prifonert in the tolbooth of Edinburgh, 
You are indited and accuFed, at the in- 
ftance of Ilay Campbell, Efq; his Ma- 
jefty's Advocate, for his Majefty^s intereft ; 
THAT ALBEIT, by the laws of this, and 
of every other well governed realm, THEFT, 
more tfpecially when attended with houfc- 
breaking, afad when committed by break- 
ing into a hbufe ufed or kept as an Excife- 
Office, or other public ofEce, under cloud of 
night, and from thence abftrading and 
ftealing money, is a crime of an heinous na- 
ture, and feverely punifhable : YET TRUE 
JT IS, .AND OF VERITY, That You, the 
faid William Brodie, and George Smith, 
«re botb,^ and eabh.^ or one or other of You, - 
,guilcy a<?lors^. or arc and part, of the faid 
crime, aggravated as afprefaid ; IN SO FAR 
AS^ upon the night of the 5th day of March 
feft,. in. tills prefent year of our Lord 1^88^ 
or upon one or other of the days or nights 
of 'tHajt\rn.onth,. or of February immediate- 
ly preceding, or of ApriF immediately 
following. You, the faid Williani Brodie, 
a^d GpjQ^ge Smith, ^did, by means of falfe 
"keys, or other inftVumentSy wickedly and 
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felonioufly break itxtx> the houfe in • which 
the General Excife- Office for Scotla^nd wa9 
then kepCj in Gheffels's buildings, on the 
,South fide of the High- ftreet of Canongate 
ef Edinburgh, within the royalty or liber*^ 
ties of the city of Edinburgh, and county 
of Edinburgh^ and did thence felonioufly 
abftradl and (leal money, to the amount of 
fixteen pounds Sterling, or thereby, cpnfift-* 
ing partly of bank-notes, and partly of fiU 
ver and halfpence. And You, the faid 
George Smith, having been afterwards ap^ 
prehended, and brought before Archibald 
Cockburn, Efq; Iheriff- depute of the coun- 
ty of Edinburgh, did, in his prefcnce, emit; 
three feveral declarations ; the firfl of dat^ 
the 8th day of March, the fecood of date 
the loth day of March, and the third of 
date the 19th day qf Marcl>, all in this pre-^ 
ient year of our Lord 1788: And,havingafter^ 
wards been brought before John 5itewart,Efqj 
iheriff-fubftitute of the faid county, You did, 
in his prefcnce, emit a fourth declaration, of 
jdate the 17th day of July^ like wife ip thig 
prefent year 1788 : The firft of which decla- 
rations was figned by the faid Archibald 
Ck)ckburnj the fecond and third by you, the 
faid George Smith, and the faid Arcbi- 
bald Cockburn, and the fourth by Yqu,. the 
faid Gieorge Smith, and the faid John 
B 2 Stewart, 
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Stewart. AND FURTHER, You, the hid 
William Brodie, having, in the month of 
March laft, when the faid George Smitii wa? 
committed to prlfqn, left Edinburgh, and 
fled from this country ; and haying after- 
guards been brought back, and taken into 
puftpdy, did, upon the 1 7th day of July, in 
this prefent year 1788, in prefence of the 
faid Archibald Cockburn, Efq; emit a de- 
claration, which was figned by You, the 
faid William Brodie, and the faid Archibald 
Cockburn ; the whole of which declarations, 
together with a letter written by You the 
faid William Brodie, and figned John Dixon^ 
dated at Flufhing, Tuefday, 8th April 1788^ 
twelve o'clock forenoon, and addrcffed to 
Mr Matthew Sheriff uphqlfterer Edinburgh ; 
another letter, or two letters, on one fheet 
of paper, written by You the faid Williami 
Brodie, and figned with your initials, dated 
Thurfday» iQth April 1788, and addreffed 
to Mr Michaell Henderfon Grafs :market 
{labler Edinburgh; an unfigned fcroll, or 
copy of a letter in^thc hand-writing of You, 
the' faid William Brodie, marked No. 1. 
without date or addrefs ; another unfigned 
fcroll, or copy of a letter, in the hand-wri- 
ting of You, the faid William Brodie, mark- 
ed No, 2. without date or addrefs; an ac- 
^gunt, 01^ ftatCjj in the hand-writing of You, 
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the faid William Brodie, entitled, * A ftatl^ 
^ of my a^irs, as near as I can niake out at 
' prefent from memory, having no other a(r 
^ iiiftance ;* a letter, dated London,* ift May 
1788, figned Lee^ Strachan^ iarid Co. and ad- 
dreffed to Meff. Emj. Walker and Co. mer- 
chants, Philadelphia ; a gold watch, with a 
chain, feal, and key; a cheft, or trunk, con- 
taining various articles ; a five pound bank^^ 
note, an iron coultcy of a plough, two iron 
wedges, an iron crow, a pair of curling; 
irons or toupee torigs, a fpiir, a dark Ian- 
thorn, a pair of piftols, feveral falfc key^ 
and pick- locks, aiad two fpripg-faws, are all 
to be ufed in evidence againft You the faid 
William Brodie and G?orge Smith; and, 
for that purpofe, will be- lodged in the han^s 
pf the clerk of the High Court of Jufticiarjr, 
before which you are to be tried, in order 
that You may have an opportunity' of fee- 
ing the fame : AT LEAST, time and placfe 
forefaid, the faid houfe in which the Gene- 
ral Excife-Qffice for Scotland was then kept 
as aforcfaid, was fclonioufly broke and ca- 
tered into, and a fum of money felonioufly 
and theftuoufly taken and ftblen therefrom 
as afofefjrid; and You the faid William 
Brodie and George Smith, above complain-^ 
ed upon, are both, and each, or one or 
pther pf You, guilty thereof, ador or ac- 
tors. 
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tor$^ or art and part. ALL WHICH, or 
part thereof, being fouad proven by the 
yerdiifl of an aflize, before the Lord Ju- 
ftice General, Lord Juftice- Clerk, and Lords 
Commif&ouers of Jufticiary, You, the (aid 
William Brodie, and George Smith,.OUGHT 
to be puniihed with the pains of law, to de- 
ter others ivom committing the Vke criiiie$ 
in aJl time coming. . 

Lor4 "Jufike-CUrk. , Wiljiana Brodie, what 
fay you to this indiftmcnt I Are you guilty, 
or not guilty ? 

•.. WUliqm Brodie, Not GlJ^I^Ty, my Lord. 

Lord Jujlice OerK George Smith, what 
fay you ? Are you guilty, .or not guilty? 

George Smith.. No^ oujLTy, my Lord. 

Mr Charles Hay. My Lords, I appear a$ 
Counfel for William Brodie the prifojaer at 
the bar 1 do not obferve any thing ia this 
indidlment upon which 1 can found an ob- 
jedion to the relevancy of it ; and therefore 
I will at prefent confine myfelf to a fimple 
denial of the charge againft Mr Brodie, and 
your Lordihips will fall to pronounce the 
jifual interlocutor on the relevancy ; 'm which 

the 



{ 'J ) 

the prifbner will be allowed a proof of all 
fadts and circumftances tending to his excui*:* 
patioil. 

Lord Ju^ce^ncrk. It is not fufficientfof 
the prifoner to deny the charge if he in- 
tends to prove any fadls in exculpation; it is 
but fair to the public profecutor, and to the 
gentlemen of the jury, that thcfe (hould 
now be mentioned, that they may* have 
them in their view in the courfe of the 
trial. 

D€anBfF<icuttyy (Hon. Hekry Erskine). 
My Lords, i likewife appear as counfel iot 
William Brodie, the prifoner at the bar. I ad- 
mit that it is fair to mention the fads which 
are to be infifled on in his defence; an<l 
therefore, adhering to the general denial of 
the crime charged, we undertake to proire^ 
that Mr Brodie went, before 8 o'clock of that 
nigfit in which the excife-office is faid to 
have becA broken into, to the houfc of JaneC 
Watt, a perfonrefidinginLibbdrton's Wynd, 
With whom he had a particular connec9:i<^n ; 
and that he remaitied in that houfe from the 
faid hour until about 9 o'clock the ne^ 
moniing. This will be iriftru(fted' by the 
woman htrJelf, and by otJher unexception- 
abWwke^es^ 

Mr 
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Mr Robert Hdmlton. My Lords, t ^ppeistr 
ilft counfbl for the prifoner Gedrge Smith; 
No objedlion appears to me upon the rele- 
vancy of the indi<5lmeat ; and the prifoner 
refts his defence upoil a general dfcdial of the 
fa<as charged*/ 

The ufuai interlotiitof was then pronoun- 
ced; finding the indidlment relevant to infer 
the pains of law; allowing the pannels a 
proof of all fa<5ls and circumllances tending 
to their exculpation; and remitting them td 
the knowledge of an aflize. 

The Court were proddediiig tb feled fif- 
teen from amongft the forty-five gentlemen 
fummpned as jurymen, when it was dif- 
covered that fome of the witneffes had not 
come* forward. In about half an hour they 
aH arrived. ' The Lord Advocate then mo- 
ved the Court to inflidl fome fitne on thofe 
witneffes by whom the delay had been oc- 
cafioned ; but it being found, upon enquiry^ 
that the hour of caufe, but no particular 
hour, was fpecified in the citations given 
them, his Lordfhip, in refped that the hour 
of caufe was underftood to mean i o o^clock^ 
withdrew his motion; and the Lord juftice 
Clerk, to prevent fimilar delays, gave direc- 
tions, that in time coming the citations 
given to jurymen and witneffes fbould bear 
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a f^t^ficliour at Which theif 'ktteiidirice u 
to be required. 

T^he foHowiag gentlemen were then fworri 
in up6n tht jury^ viz. Robert Forreftei^ 
banker, Robert Allan banker^ Henry Jamie- 
fon banker, John Hay banker, William Creech 
bookfeller, James Carfrae merchant, George 
Kincieaf banker, Wiiliarti t^ctes merchanti 
John Milne founder, Thomas Campbell 
merchant, I>anbar Pringle tanner, Francid 
Sharp merchant, James DoniWfdii printer, 
John Hutton ftationer, Thoitias Cleghorn 
coachmakcr ; all of the city of Edinburgh. 

Mr Wight ^ MyXordsi I iikewife attend 
your LordfhipS on the part of Mr Brodie ; 
and although there does not appear upoa 
the fac€ of this iiidi61ment any fufficient . 
ground for an obje^ion to the relevancy of' 
it, yet there al-e fome particulars of whidi I 
confider ic my duty to take notice ; and in 
order to fave time and trouble to the Court, 
i propofc to do it now rather than hereafter. 
The law df this country has bfc^n very care- 
fttl to^ive ufihaj>py meni'ifl the fituation of 
the prifoners, every opportjmity of piPepariiig 
for their trials : they are allowed fifteen days 
after being lerved .with their indidtnients ; 
they are furnrftied With a lift of the witnefles 
nameis and defignations ^who are to be ad- 

G duced 
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^uced agaii^ft them; and the declarations^ 
writings, and articles to be ufed in evidence 
in the courfe of- the trial are particularly 
fpecified. The prefent indi<!:^i»ent, though 
not irrelevant, is perhaps laid in the moft 
vague and general manner I have ever feen. 
Here there are certain letters and declara- 
tions founded on, and other articles ; fuch 
as .a gold watch with a chain, and (eal, and 
key ; a cheft or trunk, containing various 
articles ; a five pound bank-note, an iron 
coulter of a plough, &c. Thef? are men- 
tioned in fo vague a manner, as not to di- 
ftinguifli them from other articles of the 
fame kind ; confeqnently, in fuch a manner 
M not to give the pannels proper opportuni- 
ty of preparing for their defence. — ^This is 
the more inexcufeable, that all of thefe arti- 
cles admitted of a more accurate defer iption. 
l^Nere Mr Wight ^was interrupted by the 
Court.i 

L^rJJufiice Clerk. Mr Wight, thefe ob- 
jedlions are out of place; they ought to be 
flated when the articles you mention come 
to be produced, by the profecutor. 

Dean of Faculty. It is no doubt true, that 
the 6bje<5lion to each of thefe articles falls 
properly to be ilated when they are founded 

upon 
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Upon by my Lord Advocate ; but it was 
thought proper and refpedful to the Court;, 
to ftate the general objedlion at this ftage of 
the builnefs in order to fave time. 

Mr Solicitor General. My Lords, I wilk 
that Mr Wight may be allowed to proceed. 

Lord Jujltce Clerk. Mr Wight, go on. 

Mr Wight. - I fay, my Lords, that the arti- 
cles mentioned in the indidment admitted 
of a more accurate defcription than that 
which my Lord Advocate has given them* 
The maker's name and number of the watch 
might have been mentioned, the device of 
the feal too ought to have been fpecifiedj 
and as to the cheft or trunk, which is only 
defcribed by faying that it contained fundry 
articles, it might have been mentioned what 
fort of a trunk it was, whether made of fir, 
x>f oak, or of afh ; to whom it belonged, and 
where and in wbofe poffeflion it was foundl 
" T o ihow yonr Lordlhips that this is no 
immaterial 4>bjedion, I muft beg leave to 
mention a circumilance that occurred in the 
prefent cafe :-^-Some days ago, Mr Brodie'a 
agent went to the Jufticiary-office to examine 
the articles founded .on in the indiiSlment ^ 
^nd, upon enquiring for the trunk, he wa^ 

C 2 fhow« 



( 20 ) 

fhown a black trunk, a trunk diflfercnt frart\ 
the one now to be ufed in evidence. There- 
jifter the counfel for the Crown difcovered 
they had committed a miftake ; and they 
applied to the fherifF for a warrant to re- 
cover the trunk, which is now in Court, out 
of the, poflreffion of Mr Brodie, and which 
was only lodged in the Judiciary- office 
yefterday morning. 

Mr Solictor General My Lords, I will 
not take up the time of the Court in making 
any anfwei^ to the objection dated, as to the 
manner in which the watch and the other 
articles are defcribed in the indi<5traent, as i 
have no hefitation to fay that it does not de* 
ferve one. As to the dory of the trunk, it 
is fliorcly this ; there were two trunks the 
property of Mr Brodie; and one of them, 
pontaining linens and other articles, Was, 
from motives of humanity, allowed to re- 
main in his poffeffion. This Was the trunk 
referred to in the indidlmenit; the other was, 
however, fent by midake to the Judiciary- 
office ; biit as foon as the error WiiJ difcover- 
ed, Mr Brodie was applied to, td delrver up 
the proper trunk : this he refafed to do ; and 
therefore it became neceflary to apply to the 
(herifF, who granted k warrant; in confe- 
quence of which it was recovered from the 

prifoner. 
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prifiMMfi aftd lodged in the Juftkiary- office. 
-This is the plain ftate of the faiS ; and ila- 
ying laid it before your Lordftiips, I do not 
ponfider it ncceffary to add one word more 
pn the fubjed. 

Lbrd Adyoiate. My Lords, if it had been 
intended to charge the prifoners with deal- 
ing the watch, or any of the other articles, a 
more accurate defcription might have been 
iieceflary ; but here there is no fuch inten- 
tion : the crime of which the prifoners are 
accttfed is breaking into the exctfe-pffice. 
From the nature of the thing, my Lords, a9 
well as from the tenor of the indidment, it 
muft be evident to ever y one^ that it is only 
meant to produce thefe articles in evidence, 
'to refer to them when the witnefles are ex- 
amined : it may be neceffary, for example, 
to prove that certain letters , were found in 
the cheft, and to whom the cheft belonged ; 
it is no matter of what form the cheft is j 
and not of the fnialleft confequence whether 
it is. identified or not ; nay tnore, my Lords, 
there was no neceflity for producing it at alK 
The objedlion, that the proper trunk was not 
produced in fufficient time to give the pri- 
ibner an opportunity of examining it, i$ 
gcftainly a very uncommon one, when it is 

con- 
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confidered that it was allowed to remain ia 
his own poffeflion until yefterday. 

Dean of Faculty. My Lords, what may be 
the confequence to the prifoners at the bar, of 
your Lordlhips repelling the prefent objedlion, 
I do not know. The gentlemen on the other 
fide of the table have taken care to lay their 
indidment in fuch a manner, as to leave the 
oounfel for the prifoners altogether in the 
dark, as to the nature of the proof they mean 
to lead, and the manner in which thefe ar- 
ticles are to be ufed in evidence ; but, my 
Lords, fure I am of this, that the decifion of 
the prefent queftion is of the greateft import- 
ance to the law of this country. I am not 
iurprifed, that the Solicitor General (hould fay, 
jhat he will make no anfwer to the objed:ion, 
becaufe I am convinced, that it admits of none. 

It is no light 'matter the framing of an int- 
diftment ; the fpecification of the. proofs by 
which it is to be fupported, is of the utmoft 
confequence. I am perfuaded, my Lords, that 
I would have no difficulty to fatisfy your 
Lordfhips, from the nature of the thing itfelf, 
that this objedion is well founded. But I re- 
fort to better evidence : \ appeal to the books 
of adjournal on your Lordlhips table ; and I 
call upon the counfel for the Crown to point 
iput one fingle inftance recorded in them, where 

ar^ 
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articles have been founded on in an indidmenr, 
and produced in evidence without being fpeci- 
ally defcribed. Having fo refpedlable an au- 
thority as the uniform pradtice of your Lord- 
fhips and your predeceflbrs to fupport the ob^ 
je£tion now flated^ you will think well be-r 
fore you introduce an innovation that may be 
attended with the moft dangerous confequen- 
ces. We are told, that fome of the articles in 
queftionare of no confequence ; if fp, why are 
they here ? I will no^ enter into the queftion, 
whether the trunk was really produced in the 
Judiciary office in proper time or not, as ^11 
the indi<flment fays is, that ** it Will be pro- 
** duced.'* My Lords, there are two kinds of 
articles produced in criminal trials, ly?, the 
corpora delitVi^ to prove that the crime was ac- 
tu:^lly committed, and %dly^ articles from which' 
the leading circumftancesare to be inferred. The 
Lord Advocate admits, that the firft of thefe 
muftbe particularly defcribed ;. but denies the 
neceffity of defcribing the fecond. This is a 
diftindion not known in the law of this coun- 
try, and diredly contrary to the eftabliflied 
forms of criminal procedure. What would be 
the confequence were it recognifed ? ' Suppofe 
for inftance, that aperfon breaks into a houfeand 
leaves his hat behind him ; nothing could eila-< 
blifli his guilt more clearly, than to prove that 
this ha]t was his : But although this is only a 

lead- 
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leading circumftance, would u be enoiigk id 
fay, that a hat was to be produced in evidente^ 
without fpecifying wher€ it was found, or %ny 
circumftance attending it, (b as to give the ac- 
cufed an opportunity of proving that it belong- 
ed to another, and not to him, I will appeal^ 
my Lords, to the pra^ice of the public profe- 
cutor himfelf, to (bow that no fuch diftin^ion 
exifts. A declaration is an article ufed in evi- 
dence as well as a g<dd watch'; yet his Lord- 
fliip docs not think it fuflScient to fay a decla- 
ration, without fpecifying any other cireufli- 
ftance; fuch as before whooi, and of what date 
it was emitted : On the contrary, there arc fe- 
veral declarations referred to in this indidlfA^nt, 
and they are all particularly defcribed. It is 
the duty of the public profecutor to fpecify 
,every particular, and to fay what is nieant <6 
be proved by each article, or in what manner 
it has been ufed in the commiffion of the crime 
charged. In tke cafe of Gordon the fheep- 
ftealer, a man for whom I was counfel at this 
bar feveral years ago, and who ftill Ungeifhes 
in piifon, notwithftanding his having received 
his Majefty's pardon *, your Lordflirps refufed 

tof 

• Tills unhappy man was tried for flieep-ftealin^ th Ae 
year 1782, and condemned to be hanged. He atftei^ard^ 
received his Majefly's pardon, conditionallyy that he fhould 
be cranfported for life. Goyernment having adopted no 
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ta allow an article to be produced in evidence 
which had not been libelled on ; and the ar- 
ticles objeded to might as well not have been 
libelled on at all, as in the general and vague 
manner in which they ar« mentioned in the 
indidiment. 

My Lords, there is another circumftance to 
which 1 beg your Lord(hips particular atten-^ 
tion : It is bur good fortune to live under 4 
mild government ; to live in days, when there 
is no danger to be apprehended from the con- 
dudt of the public profecutor ; but worfe times 
may arrive; and it is for your Lordftiips to re- 
fleft upon what ufe might then be made of 
the prefent practice, if your Lordfbips were to 
allow it to be now introduced. The public 
profecutor may, for example, libel upon a 
watch, and the clerk of Court may fhow oni 
watch in the Jufticiary office to the prifoner's 
counfel or agent, and, againft the day of trial, 
may produce mother in Court. The princi- 
pal reafon why articles, fuch as the prefent, 
are mentioned in the indidkment, is, that the 
prifoner may be certain that thefe articles, and 
thefe articles alone, are to be ufed in evidence 

D ^ againft 

plan for the tranfporting of felons from Scotland fince the 
lofs of America, he has, owing to that circumftance, been 
detained fo long in prifon : and I am forry to add, that he 
il not the only fu^erer from the Came caufis, / 
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ag^Inil hitri} and it is clear, that this certainty 
muft be withdrawn from the prifoner, if a 
vague defcription is permitted to be given of 
them ; becaufe, as I have already mentioned, 
others may be lubftituted in their place. 

Lord Hailes. My Lords, There is no ob- 
jection made to the produftion of the different 
papers founded on in the indictment ; and 1 
do not perceive that there is any force in the 
objedlion as to the gold watch ; becaufe al- 
though the panncl's counfel cannot know, from 
the manner in which it is defcribed in the in- 
diftment, what is' meant to be proved by it ; 
neither do they know what is intended to be 
proved by the different witnefTes who are ci- 
ted. The objedion, with regard to the trunk, 
appears to me to be much more ftrong; and 
I confefs, that I never faw any article fo vague- 
ly ftated in an indifttnent as it is in the pre- 
fent cafe, viz. a ti'ufik contaimtig njarious arti- 
cles. It is no good anfwer to the objedion, 
that the proper trunk was not timeoufly pro- 
duced, that it was allowed to remain in Bro- 
die's poffeflion; becaufe that article is founded 
on in the libel againft Smith as well as againft 
him. 1 am therefore inclined to fuft^in. the 
objeclion as to the trunk, but no farther. 

Lord Advocate. My Lords, I do not think it 

ma- 
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material to irifift upon the produftion of the 
articles contained in the trunk. 

Lord Efkgrove. My Lords, I am not dif- 
pofed to abridge in the fmalleft degree the fe- 
curity of the lubjefts of this country, although 
the law is here more attentive to the fafety of 
perfons aecufed than in any other country 
whatever. Here the pannel muft not only be 
furniflied with the names and defignAtions of 
the witnefles, but he muft alfo be made ac- 
quainted with«evlfry document and article to 
be ufed in evidence againft him. In the pre- 
fent cafe, there are a number of writings, and 
likewife a variety of articles, founded on in the 
indi<3ment; thi^re isnoobjedion to the produc- 
tion of the papers, but it is objedled on'the 
part of the pannel, that the other articles are 
not particularly defcribed. I do not think, 
my Lords, that this objed:ion is mijcb aided by 
the argument founded on the* declarations and' 
other parts of the libel being more particularly 
defcribed than thefe' articles. The* Dean of 
Faculty has referred your Lordfhips to the 
books of adjournal ; from which he fays, that 
it appears to 'have been the praftice to defcribe 
fuch artidesmore minutely; but 1 have no 
doubt, that a perufal of thefe books would 
furnifh many inftances where articles have 
been defcribed as loofely as they are faid to be 
D 2 in 



. ( 28 ) 

in the prefent libel t And, my Lords, as the 
pannels counfel have neither produced, nor 
offered to produce, any decifion of this Court, 
finding libels irrelevant from the articles re- 
ferred to in them being thus defcribed, I am 
bound to hold the obje<^ion to be of no force. 
My Lords, 1 can fee no injury that will be 
ftiftained by the prifoners by the repelling 
of the prefent objeftion ; all the articles were 
lodged in the hands of the clerk of Court, 
and their agent and counfel had an opportu- 
nity of examining them. The trunk is, no 
doubt, vaguely defcribed ; but that appears 
to me not to be material, becaufe it will not 
be fufficient for a witnefs to fay that he found 
papers or other articles in a trunk; he muft 
fay, that he found them in the trunk (hown to 
him in Court, otherwife his evidence in that 
particular will be oi no confequencc. If the 
pannels could fay, that this is a different 
trunk, and that they never faw it before, I 
would liften to the objection ; but as they can- 
not, and as I can figure no injury to the prifon- 
ers in repelling this objeiflion, I am for over- 
ruling it. 

Lord Stonefield. My Lords, I think the dc- 
fcription in this cafe is fufficiently full ; theise- 
fore, I am £or repelling the objedlion. 

Lord Swinton. My Lords, The prefent ob- 
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jeAion h made in the wrong place ; and t 
cannot fo well judge of it in this general 
ihape, as I could have done had ic been fta* 
ted when the particular articles came to be 
nfed in evidence ; but I mud judge of it in 
the form in which it has been brought before • 
the Court. I think, my Lords, that it ought 
to be repelled for the realbns your Lordihips 
have already heard, and becaufe no injury 
can be done to the pannels from thefe articles 
not having b^en more particularly defcribed^ 
as they will have an' opportunity of traver-* 
ung the evidence that may be brought cela*-. 
ting to them. There are many of the arti- 
cles, fuch as two iron wedges, an iron crow, 
&c. that would not admit of a more particu- 
lar defcription than has been given. Upon 
the whole^ my Lords, I am for repelling the 
objedion. 

Lord Jujice Qerk. My Lords, the prefent 
queftion is of great importance to the law of 
this country. I am one of thofe who am al- 
ways for giving fair play to pannels, and 
will never allow any advantage to be taken 
of them ; but I am likewife for giving fair 
play to evidence. It is frequently neceflary, 
my Lords, that the teftimony of wimeflea 
fhould be elucidated by articles referred to 
being produced ; but if the prefent objedion 

were 
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'^rcre fadaliied, I am kfraid it would ftrite 
agtittftUbcfadtrtiffibiltty of this kiad of evi- 
denic^^altog^ethcr; becanfe, let a public pro* 
Ufcxj^bp ddkribe fuch* articles xvith the great- 
eA attention, it ftiirmay be contended, that 
they ^dlnittedof a more accurate defcription 
than <Sv6 o<^ given* By the ffermer ftate of 
d«r law, the profexiutor was not allowed to 
pjrove J amy thing tl>at was not particularly 
^clifed ini the libel ; but the aft 153, Par- 
liacMM nth, JacBes VI. was introduced to 
obviate ttos defe^iq our law ; and by that 
ata *bei profecfitbr is allowed to prove every 
cirJCJ»n»ft^n€« to-f^afeftantiace the rf*arge; or in 
general -art and part of the charge: It is v-ery 
tr^t^ my Jjords^- that the humanity of public 
profe^utors^of late years has induced them to 
W iQore fpecial fh^n they h^d any occafion 
to be ; but furely they are not cut off from 
the generality allowed them by law, although 
liich g>eilerlility' may have been deviated from 
through leiJi'ity in praftice. — Apply this to 
the ^efcnc cafe. It is true that the Lord 
Advocate, as public pfofeeutory has been in- 
du<?ed t^ ftate particular circumftances, and 
to 'fpe<5ifyvthe articles to be founded on ; yet 
that does ^niDt alter the law, nor deprive him 
^f'the/generality* which he is allowed by law. 
As the nan&es of witnefles are given, without 
fpecifyd-ng what they are to fay, in the fame 

way 
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•way it Is on^y neccflaFy to ftatc thatluch 
articles arc to be produced in evidence, 'bt«: 
not neteflary to f|)ecifj^ a drfcription of them; 
and it is the duty of the prifoner himfeJf, or 
thofe who adl for hiiti^ to furvey them i^heii 
lodged in the Jufticiary-office. As^ ehfere is 
no precife time againft which articles to 'be 
founded on are required to be lodged in the 
Juftici^ry-office, there appears to be no undue 
delay in lodging this trunk. Had it beefi 
pled that it was not lodged debiio tempor^^ 
and that the pannel had been injured there- 
by, then a delay of the trial muft have taken 
place. 1 remember it once happened on a 
circuit, that the articles founded on in the 
libel were only lodged the very moraing of 
the trial in the clerk's hands ; but I then re* 
fufed to allow theni to be founded on, be- 
caufe the paiinel had not a reafonabk time to 
prepare himfelf againft evidence that might 
arife from the produdlion of thefe articles : 
but the prefent cafe is very different ; and 
therefore, upon the whole, 1 am for repelling 
the objedlion, 

Mr John Clerk. My Lord Juftice Clerk, 
before the interlocutor is written our, 1 beg 
leave to make one obfervation in behalf of 
the pannel George Smith. 

Jjord 



Lord Jyfitce Ckrk. What! After the Court 
have delivered their opinions, it is not decent 
in you to propofe to fay any thing ; and I 
apprehend the prifoners are in no danger of 
fuffering any thing by your not being allow*- 
ed to fupply the defedls of the Dean of Fa- 
culty. 

Mr John Clerk. My Lord, the Dean of 
Faculty has no authority to plead for my 
client. 

The Dean of Faculty then moved the Court 
to allow the general objection to be entered 
' upon record ; and propofcd to repeat it and 
refer to it as often as any of the . particular 
articles came to be produced in evidence ; 
which was accordingly agreed to; and an 
interlocutor was pronounced repelling the 
objection. 



PROOF, 

WILLIAM Scott, procurator-fifcal of 
the county of Edinburgh, called in 
and fworn. 

Mr Wolfe Murray, Mr Scott, you know 
the prifoners at the bar. Was you prefent 

when 
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v^hen they emitted certain declarations be- 
fore the fherifF-depute of Edinburgh and his 
fubftitute? 

Witnefs. I was, 

Mr Wolfe Murray. Look at thcfe decla- 
rations ; and tell the Court and the gentlemen 
of the jury, if they were emitted in your 
prefence by the pannel George Smith freely 
and voluntarily. 

Witnefs. They were: and the prifoner 
appeared to me, at the time, to be cool and 
recolle<5led, 

Mr Wolfe Murray. Look at this declara*- 
tion. Was it emitted in your prefence by 
the other pannel William Brodie freely and 
voluntarily? and was he cool and recotledled? 

Witnefs. It was emitted in my prefence 
freely and voluntarily, and he was cool and 
recolleded. 

Mr Wolfe Murray. Do you know any 
thing concerning a warrant that was applied 
for againft William Brodie in the month of 
March lad ? If you do, tell the Court and the 
gentlemen of the jury what happened in con-r 
fequence of it. 

Witnefs. Upon the afternoon of Monday 

the 1 oth of March laft, I gave in a petition 

in my own name to the fheriff of Edinburgh, 

eharging Mr Brodie with breaking into the 

E excife- 
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CKcife-office, and praying for a warrant to 
apprehend him. A warrant was accordingly 
granted, and fearch diligently made for him 
that night, but he was not found; and I 
afterwards learned that he had gone off for 
London on the day preceding. 

My John Clerk. Mr Scott, you fay you 
was prefent when Geofge Smith emitted tha 
declarations which have been Ihown you : 
Did Smith, in the courfe of his different ex- 
aminations, fay any thing more than is con- 
tained in thefe declarations ? 

Witnefs. I do not think he did : every 
t;hing material was taken down. 

Jofepb Mack writer in the fheriff-cleric^s 
office of Edinburgh, called in and fworn, and 
ihown the declarations above mentioned. 

Witnefs. Thefe declarations were written 
by me, and were emitted by the pannels 
freely and voluntarily ; and, the parinels ap- 
peared to me to be cool and recoUedled when 
emitting them. 

Mr John Clerk. Was every thing which 
Smith declared when examined taken down \ 

Witnefs. Every thing that was remark- 
able, 

Lor4. 
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tjard Jujiice Glerk. Did he defife any thing 
to be taken down that was not \ 
Witnefs. No. 

I 

Thomas Longtands^ folicitor at laW in Lon- 
don, called in and fworn. 

Mr William Tait. Mr Longlands, did you 
hear bf William Brodie, prifotier at the bar^ 
having fled from this country in March laft* 
and of his having been brought back ? Tell 
the Court and the gentlemen of the jury 
what you know of the matter. 

Witnefs. In the month of Jun^ of Jul)^ 
laft, I was employed by my Lord Advocate 
and Mr Scott to take fuch fteps as appear- 
ed to me to be proper for the difcovery o^ 
Mr Brodie. In confequence pf this employ- 
ment, I called frequently at the Secretary of 
States Office, and had feveral converfations 
with Mr Frazer, under fecrietary in the office 
of Lord Carmarthen, and Sir Samfon Wright 
of the Public Office Bow-ftreet, whofe affift- 
ance I judged neceflary to call in, as to the 
proper meafures to be purfued. Sir Sam- 
fon Wright recommended to nie a Mr 
Groves, as a proper pcrfdn to fend to the 
Continent in fearch of Mr Brodie ; and ac- 
cordingly I difpatched him to Oftend, In- 
formation was received that Mr Brodie was 
there upon the 4th of June, and he was af-* 

£ % cerwards 
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tcrwards traced to Amftcrdatn, where he was 
Apprehended, and brought from thence to 
London by Mr Groves. Immediately upon 
his arrival at London he was examined be- 
fore Sir Samfon Wright, and committed to 
Tothil- fields, Bridewell : fome time afterr 
wards he was lent to this country. I was 
prefent at the examination of the perfba 
brought from Amfterdam, and I know the 
prifoner at the bar to be him. There was a 
trunk, containing linens and a variety of o- 
ther articles, belonging to Mr Brodie, brought 
with him from Amfterdam ; and I received | 
from Mr Cartmeal, one of the perfons who | 
came along with him, two watches, twenty 
crowns, and fome other articles, which he 
faid were found upon Mr Brodie ; and the I 
watch now upon the table 1 know to be one 
of them, having taken particular notice of 
the maker's name and number. There was 
likewife another trunk belonging to Mr Bro- 
die, which was fent over from Oftend by 
Sir John Peter, in confequence of a letter 
written to him in my prefence by Mr Groves, 
after Brodie's return to London. This 
trunk, upon its being brought to London, 
was opened by Sir Samfon Wright in my 
prefence; and in the courfe of examining 
the contents of it, I difcovered a wrapper 
with fome papers, which 1 opened; and 

fome 
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:ft)me pf the papers appearing to me to' be 
important^ I tranfmitted them to the Lord 
Advocate. [Here the unfigned fcrolls were 
fliown to the witnefs]. Both Sir Sampfon 
Wright and I put our initials to them ; and 
I am fure that thefe are the fame, as well from 
ieeing my initials, as from the ftrength of 
ibme of the expreffions, which made a great 
impreflion upon me at the time* [The ftate 
of affairs and letters of credit were likcwife 
ihown to the witnefs]. I have fecn thefe be^ 
fore ; they came in a packet to Sir Sampfon 
Wright from Mr Rich the Englifli refident 
atAmfterdam; and Sir Sampfon Wright de- 
livered to me the letter in which they came, 
with them inclofed. 

Dean of Faculty. MrLonglands, have you 
any other caufe of knowledge concerning 
the trunks and other articles being the pro- 
perty of Mr Brodie, than the information of 
Sir Sampfon Wright. and Mr Groves? 

Witnefs. No other caufe of knowledge 
than what I have already mentioned. 

yohn Gtddes tobacconift in Mid-Calder, 
called in and fworn. 

Mr Solicitor General. Was you lately in 
London ? Do you know the prifoner ? Tell 
the Jury what you know about him? 

Witnefs. 
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Wstne/s. I was in London in tKe month 
of March laft ; and on a Sunday my wife 
and I went on board the Endeavour of Car- 
ron. Captain Dent, bound for Leith. The 
fame night the veiTei fell two miles down 
the river, and then we caft anchor; and the 
mafter went on fhore to get hands to man 
her. About 12 at night, Mr Dixon, for I 
do not know the prifoner by the name of 
Mr Brodie but by the nanie of Mr Dix- 
on, came oh board, in company with a 
Mr Hamilton and a Mr Pinkerton, and a- 
nother gentleman I did not know. Thefe 
gentlemen remained about half an hour, and 
then went all afhore except Mr Dixon. The 
next morning the veflel fet fail, but after- 
wards ran a«ground oppofite to Tilburry 
point, where fhe remained about eight or 
ten days, and we did not get clear of the 
Thames for a fortnight. The prifoner re- 
mained all that time on board, except one 
day that the mafter of the veflel and he and 
my wife and I went on (hore, and dined ac 
a neighbouring village; and another day 
that the prifoner went afhore by himfelf to 
get a bottle of milk. For the firft two or 
three days after the prifoner came on board 
we called him the gentleman, as we did not 
know his name ; but upon my inquiring at 
him what his name was, he told me it was 

John 
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John Dixon. He had on a blue coat with a red 
cape, and a ftiort round wig. The Captain re- 
ceived a letter from Mr Hamilton or Mr Pin- 
kerton ; but although I defired him to let mc 
read it, I did not fee it. The vefTel, although 
bound for Leith, failed to Fluihing; and I do 
not think fhc was driven there by contrary 
winds, as the wind Was fairer for Newcaftle 
than for Holland. When we arrived therft 
we cleaned ourfelves and went aihore ; and 
Mr Dixon fet off for Oftend in a fkiffl Mr 
Dixon gave me two letters, one of which 
had another within it, to carry to Scotland j 
one of the letters was direded to Michael Hen^ 
derfon ftabler in the Grafs*market^ in which 
there was one inclofed to Ann Grant, Cantos 
clofe J and the other to Mr Matthew Shcrriflf 
upholfterer in Edinburgh. When I arrived 
in Leith, and read the newfpapers, I was 
convinced that Dixon and Brodie was the 
fame perfon, and I delivered the letters to 
Sheriff Cockburn. I had previoufly opened 
them. [The witnefs was here ihown the 
letters.] I know that thefe are the letters i 
received from the prifoncr and delivered to 
the Sheriff. 

Dean of Faculty. You have told us that 
you went afhore when you arrived at Fluih- 
ing: Pr^Ti Sir, did you i^ake any purchafes 
^cre? 

Witnefs. 
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Wunefs. None, except a piece or two of 
nankeen for breeches to myfelf. 

Dean of Faculty. Did you purchafe no- 
thing eWe ? 

Witnefs. Nothing except a piece or two of 
nankeen, and two or three handkerchiefs for 
my own ufe. 

Dean of Faculty. You will remember, 
Sir, that you are upon your great oath; 
and that it is your duty to tell the whole 
truth. 

LordHaileu My Lords, the witnefs flioufl 
be informed, that if he purchafed any con- 
traband goods, he has nothing to fear from 
acknowledging that he did fo. 

Lord yuJltce-Clerk. It is certainly very 
proper. John Geddes, if you made any 
purchafes of contraband goods when you 
was at Fluftiing, it is your duty to inform 
the Court and the gentlemen of the jury that 
you did fo ; and you have nothing to fear 
from fuch an acknowledgment; becaufe, 
whatever you fey here will be no evidence 
againft you afterwards in the court of Ex- 
chequer, or elfewhef e. 

Dean of Faculty. Did you purchafe no 
lace, Sir, when you was at Flufliing \ 

Witnefs. A few yards. 

Dean of Faculty. Why then did you fay 

that 
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that yon purchafed nothing except the nan- 
keen and the handkerchiefs ? 

Witnefs. It was my wife, and not me, that 
pnrchafed it. 

Dean of Faculty. Did you offer the lace 
for -fale ? 

Witnefs. No ; there is part of it about a 
cloak which my wife has here with her; 
and I believe part of it about her fifter's. 

Dean of Faculty. And what became of 
the reft of it ? Remember, Sir, you are up- 
j*)n your great oath. 

Witnefs. That was itall, except a few yards 
I fold at Bathgate for 2 2 fhiUings. 

Dean of Faculty. Did you not fay even 
now, that you had offered none of it for 
fale? 

Witnefs. I faid that I offered none of it 
fpr fale in this place. 

Dean of Faculty. Did you purchafe no to- 
bacco in Flulhing ? 

Witnefs. I did not, except a little for 
chewing. 

Dean of Faculty. Did you purchafe any 
gin? 

Witnefs. None, except a little for fea-ftore. 

Mr Solicitor General. DidBrodie fay that he 
had any bufinefs at Fluihing ? 

Witnefs. He mentioned that he had buiinefs 
at Oftend } and Captain Dent faid he waa to 

F wait 



( 4^ \ 

wait till he returned, and that he fuppofed 
he belonged to the Carron Ck>mpany ; but 
when the wind came fair. Captain Dent faid 
that he would not wait for him, and the 
devil a bit of bufinefs he fuppofed he had. 

Dean of Faculty. Pray, Sir, When -did 
you open thcfe letters you have told us .of ? 
Was it before or after you came to Leith ? 

Witnefs. It was after. 

Dean of Faculty. You told us. Sir, that 
upon reading the newfpapers you difcovered 
that Dixon and Brodie was one and the fame 
perfon. Pray, Sir, when or where did you 
firft read the newfpapers \ 
. Witnefs. At Dalkeith. 

Dean (^Faculty. How long was that af- 
ter your arrival ? 

Witnefs. Three weeks. 
f Dean of Faculty. And pray. Sir, what was 
the reafon that in all that time you did not 
deliver thefe letters to the perfons to whom 
they were direded I 

Witnefs. 1 did not remember that I had 
fuch letters when I was in Edinburgh my- 
felf, and 1 afterwards wiflied my brother-in- 
law to deliver them. 

Dean of Faculty. Did you open the let- 
ters ? 

Witnefs. I did. 

^ Dean 
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Dean of Faculty, And what was your rea- 
Ion for doing fo ? 

Witnefs, I opened them, and delivered 
them to the Sheriff for the good of my 
country. 

Dean of Faculty. And would it not have 
been as much for the good of your coun- 
try to have delivered them without opening 
them ? 

^ Witnefs. I juft opened them, and that's all ; 
and I can give no other reafon. 

Dean of Faculty. Did you inforni any per- 
fon that you had fuch letters ? 

Witnefs. I did ; I informed John Tweed- 
ale* my brother-in-law, who advifed me to 
deliver them to the perfons for whom they 
were intended* I afterwards fhowed them 
t;o a gentleman in Linlithgow, who wrote a 
letter by me to a gentleman of this place: By 
him I was carried to Mr Erfkine ; but be 
would give nie no advice, and therefore I 
returned home ; and I had fcarce got there, 
when 1 was followed by two perfons fcnt 
after me by the SheriflF to get the letters from 
me. 

Dean of Faculty. My Lords, as the witneft 
has mentioned his having called upon me, I 
beg leave to ftate to the Court what paffed 
upon the occafion. He was brought to my 
houfe by a gentleman, and he (bowed me 
F 2 the 
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the letters, I informed him that I was 
Counfel for Mr Brodie, and could give him 
no other advice than this, that he ought to 
do in the matter that which hie own con- 
fcience ihould point out to him as mod 
pfoper. 

Lard JuJIice- Clerk. That was a very pro- 
per advice, and was juft what I would have 
cxpedled from the Dean of Faculty. 

Lord Advocatr. My Lords, you will have 
obferved that there were three letters from 
the prifoner delivered up. It was only 
judged neceffary to libel on two of them] 
but if the prifoner thinks that the other let- 
ter, or any of his other papers in rtiy poflef- 
fion, will be of the leaft ferviceto him in fup- 
porting his defence, 1 have no objedion to 
produce them, 
* 

Margaret "Tiveedale^ wife of the faid John 
Geddes, called in and fworn. 

Witnefs. I was in London with my huf- 
band in the month of March laft, and went 
with him on board of a veffel bound for 
Leith, One night, when it was dark, a per-^ 
fon, whom flie now fees a prifoner at the bar» 
and fome others with him, came on board. 
The prifoner remained ori board, but the o* 
thers went afliore in about half an hour af- 
terwards. 1 think the prifoner had a wig 
en when be came on board, and, he appear-^ 
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cd to be in bad health. He paffed by th« 
name of John Dixon. The veffcl failed for 
the Goaft of Holland; and when Ihe arrived 
there, the prifoner went on fliore. I faw 
my hufband receive letters from Mr Dixon j 
but 1 know nothing more of them. 

Dean of Faculty. Did you or your huf- 
band make any purchases while in Fiuih* 
ing? 

Lord JuJlice^Clerk. Margaret, if you or 
your hulband purchafed any contraband 
goods when you were at Flufhing, you will 
inform the Court and the gentlemen of the 
jury that you did fo; and you have nothing 
to fear from fuch an acknowledgment, be- 
caufe whatever you fay here will be no evi- 
dence againft you afterwards in the Court of 
Exchequer, or elfewhere. 

Witnefs. We purchafed fome pieces of 
nankeen, fome handkerchiefs, and fome yards 
of lace. 

Robert Smith wright in Edinburgh, called 
in and fwom. 

Witnefs. I was fome time ago foreman to 
the pannel Mr Brodie; and I remember to 
have been fent for by him upon the Sunday 
after it; was reported that the Excife- office 
had been broke into. The meffage was not 
particular, but fuch a one as I ufually recei- 
ved 
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Ired frpm him when he was abont to leave 
town. When I came to him. he aiked me if 
ther6 were any news, about the people who 
had broke into the Excife. I anfwered, that 
I had been informed that George Smith was 
committed to prifon, and that Brown had 
been knt into England in fearch of Inglis 
and Horner's goods^ I added, that I hoped 
he Mr Brodie had no concern in thefe de- 
predations; but he returned me no anfwer. 
Mr Brodie told me he was going out of 
town {qt a few days, and fenc me a meflage 
f6r a waiftcoat and pair of breeches ; but be- 
fore my return he was gone ; and I did not 
fee him again till after he was brought back 
to this country. On the Monday evening 
following the Sunday abovementioned, a 
fearch was made for him, and foveral doors 
of his houfe were broken open, in virtue of 
a warrant from the Sheriff, as 1 was inform- 
ed. [Here the witnefs was fhown the two let- 
ters founded on in the indidlmont, and de- 
fired to fay whether or not they were of the 
hand-writing of Mr Brodie], I have feen 
the' hand-writing of Mr brodie, and 1 think 
the writing of thefe letters very like his, but I 
never faw Mr Brodie fubfcribe with initials ; 
and as I am no judge of writing, I cannot 
fay whether I believe thefe letters to be 
written by Mr Brodie or not. [Here the 

witnefs 
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iKritnefs was (howa the unfigned (croHs, aiid 
delired to fay whether or not he believed tbef 
^¥ere of the hand- writing of Mr Brodie]* I 
Tiever faw Mr Brodie write fo bad a hand M 
the^e letters are written in, nor after the mant- 
iier in -which they are written ; and I daoo( 
chink that they have been wrote by* Mr Bro^ 
die. [Here the fiate of affairs referred to ia 
the indidment was fhown to the witness.] I 
think this is very like the hand-writing of 
Mr Brodie, much more £3 than any of tb^ 
others. 

yames Laivg writer in Edinburgh^ called 
in and fworn. 

Witnefs^. 1 know Mr Brodie. I have feea 
him write, and I am a little acquainted 
with his hand- writing. [Here the two 
letters veere fhown to the witnefs.] The 
writing of thefe letters is very like Mr Bro- 
die's hand- writing. I think they have been 
wrote by him. [Here the unfigned fcr<^ 
were Ihown to the witnefs.] I diink thefe 
are of Mr Brodie's hand-writing too, though 
worfe written. [Stale of Affairs fhown to the 
witnefs]. I think this alfo 16 written by Mr 
Brodie. 

John Macleijh^ derik to Hugh Buchan 

City 



( 48 ) 

City chamberlain of Edinburgh, called m 
andfworn. 

Witnefr. I know Mr Brodie prifoner at 
the bar, and have had fome opportunity of 
knowing his hand-writing. I have got re- 
ceipts from him in the Chamberlain's oflBce, 
and have received cards from Jiim. 1 have 
likewife feen him write in his own {hop. 
{Here the witnefs was Ihown the two let- 
ters.] I think thefe letters are of his hand- 
writing. [Shown the fcrolls]. I never faw 
Mr Brodie write in fo crowded a way, or 
interline fo much, but, notwithftanding, I 
think that thefe are of his hand- writing. 
[State of Affairs Ihown the witnefs.] 1 think 
that this alfb is' of Mr Brodie's hand* writing. 



John Duncan^ door-keeper to the Excife- 
ofhce, Edinburgh, called m and (worn. 

Witnefs. The doors of the Excife-office, 
when it was kept in the Canongate, were 
ufiially Ihut about 8 o'clock at night, and 
a watch fet to guard it about lo o'clock, 
I remember to have locked the door on the 
5th of March laft, about a quarter after 
8 o'clock in tlie evening, and I gave the key 
to one of Mr Dundas the houfekeeper's maid 
fervants. 

Mr Clerks Pray, Sir, was the Excife-office 
kept in one or in two houfes ? 

Witnefs. The Excife-ofiice was kept in 

a 
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a lirg^ houfe; but there was like wife a fmall 
houfe fronting the great oncj ia which Mr 
BrQughton's office and the regifter of feiiurea 
were kept. 

William Mackay porter in the Canongate of 
Edinburgh, called in and Tworn. 

Witnefi. I was employed as a watch to guard 
the Excife- office When it was kept in Chef- 
fells's Buildings ; and upon the 5th day of 
March laft, I went to the office at the ufual 
hour, which was a little before 16 o'clock^ 
and found one of the leaves of the outdr-door 
open, the paffage-door and the door of the ca- 
fhier'sroomopen ; and upon making this difco- 
Very, 1 went to. Mr Dundas, and inquired at 
the maid^ who had been laft at the office.* The 
maid-anfwered, John Duncan. Mr Dundas's 
fbn hearing me make this inquiry, a£ked what 
was the matter* When I told him that the door 
was broke open, he faid, then fomething 
worfe is done. And immediately Mr and Mrs 
Dundas, and the whole family, wentinwithme 
and examined thecaffiier's room ; a,nd we found 
the defks broke open^ and the coulter of a 
plough, and fome wedges, lying in the room j 
and we Ukewife found a fpur in the hall, Mr 
Dundas immediately fent me for Mr Alexander 
Thomfon the accountant. I found Mr Thom- 
fon, and he returned with me to the Excife of- 
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£ce. (Here the witnefs was fliown the coulter 
of the plough, the iron wedges, and the Ipur). 
Thefe are the fame articles which I faw in the 
Excife- office. 

Alexander Tbomfpn accountant of Excife^ 
Called in and fworn, 

Witnefs. I remember that the Excife-ofice 
was broke into on the 5th of March laft. 
When I left the office at the ufual hour that 
night, I locked the door of the cafhier's 
room, and carried the key with me. I left in 
two concealed drawers below the defk about 
L.600 Sterling, and in the de£k itfelf 
L. 15 : 16 : 34-, being two thirds of the pro- 
ceeds of a feizure fent from Greenock, to ht 
divided amongft three people. Abouc 10 
o'clock at night, the porter came to me, and 
informed me, that the office had been broken 
into. I immediately repaired to the office, and 
found Mr Dandas and Mr Pearfon there. 
The outer- door, and the paffage-door appear- 
ed to have been opened without violence; but 
the door of the calhier*s room feemed to have 
been forced with a lever or other indrument; 
the door of a fmall prefs in the room appear- 
ed likewife to have been forced open, and a 
few fhillings, and fome (lamps for receipts 
that were in it, carried off. The key of my 
defk^ which I ofually kept in this place, had 

like- 
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lifcewifc been taken out, and the defk openeA 
-with it. The L. 15 odds whidh'I had left in 
the deflc ^ere gone, but the concealed draw- 
ers, in which the L. 600 was contained, were 
cintouched. Behind the door, there was left 
a coulter of a plough, and fome iron wedges 
{here thefe articles were fhown to the wit- 
ncfs], the fame with thefe now on the table. 

Mr yobn Ckrk^ Pray, Mr Thomfon, was 
the Excffd- office, when in the Ganongate, 
kept iA one houfe or in two houfes ? 

Witnefs. It was kept in three houfes, or 
in one large houfe, cotififling of a front and 
two wings ; and, befides this principal houfe^ 
there was a ftnall one fronting, and nearly 
adjoining to it, in whidh Mr Broughton's office, 
Mr Dick's ofike, and the regifter of feizuFcs 
were kept. 

Laurence Dnndas houfe-tecper of the-Excife- 
office^ called in and fworn. 

Witnefs. There was a pradiice, previous to 
the time when the Excife- office was broke 
into, of locking the door betwixt S and 9 at 
Aight, and lodging the key in my houfe, and 
of putting' a watch upon it at 10 o'clock. I 
remember that, upon the 5th of March laft, 
the door was locked at the ufual hour, and 
the key left by John Duncan at my houfe* 
A little before 10, William Mackay, the por- 
P 2 ^r 
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t:er employed to v^atcb the office, came to my 
jboufe about lOioVloclj:, and gave ipforma- 
tioa that tlv office had beea broke open« I 
immediately went to the. office,, fouad the 
outer-door, the paiTage^door, and. the dopr of 
the cafhier's room, all open* Thia kit meur 
tioned door feemed to have bepn forced witi^ 
fome indrument. Within the room i found 
the coulter of a plough, and fome iron wed- 
ges, all of which I now pbferve upon the 
table. Every drawer in the room, except the 
money drawers, ieemed to have been, forced 
open. I immediately fentfor Mr Thom^Qn 
(he accountant and Mr Pearfpn, md. both of 
them immediately came to the office. Mr 
Thomfon told roe that he had about L. 17 
in hi$ deik, which he-fuppofed was dll gone; 
but he hoped that the money-drawers were 
fafe. The key of the money drawers was 
found, aniongfl others Jying qn the deik. 

Mr John Clerk . Mr PundajS, was the Ei^ 
<:ife'offiee, when in Chcflfels's buildings, kept 
\ti ,one houfe or in twq houfos ? . Principally 
in one boufe ; bm there was Itkewiie another 
fmall houfe, in which Mr Brought^'s office, 
Mr Dick's . office, and th/e regiftcr: of fetzures 
were^ kept } botit houfcs werp in(:li>f<:d vith 
ftn irctfi> rail* 
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dftant fecretary to the fixcife, called in and 
iwom* * 

Wttiitfs. . I was but upon a imffagie about 
$ o'clock at night of the jtb of Marcli laft ; 
and returning homewajrds^ i met with an* ao 
quaintance, with whom I converfed fo# a 
littk in the entiy to Cheflfelli's buildings, in 
which xaj inafter liyfed: I then Went do wit 
the elofe ; aund on my way down, I f;rw a man 
dreiTedin a whittfh coat and Uroubh hat, look«* 
Hig orcrthe rails; and, judging him tb be a 
light perfiD^^i was afraid, and ran into tny» 
matter's terafe. 

y^niuis^ Bm^aVj deputy foHchor of E^icifey^ 
Edinburgh,. eHlled in and ftrom. 

Wttnefs. 1 recollect of taUingat the Excife^^ 
o£5ce upon the 5th March laft, about half pail: 
jB in the ciremng; and -as 1 thought it was 
probable that there might ftill be foa» per« 
fon in thie office, I wdatlftraight foi^ward to 
the door without calling rftir thi kcyv and,^ 
raifing the laicch, went in* Jufbas I enteied,' 
a man,'^ho appear^: to me tD/tiedrefTed in^ 
a black coat and cocked' hat) ikpit out : he 
feemed tobe in a hnrhy, and was raiiier cal- 
ler than stns. I went upllajtrs into thrrcKmi 
^in which ^ \ bfually writej; &saA there abour 
ten m^inutlet ; ciame down i again y went up 
^e picxfe, atid faw nobody.- 
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yhkd Wilfon^ fpoufe of Adam Robertfba 
Wright in Duddingftoa, called in and fworn* 

Mr Solicitor General. Pray, Madam, Da 
you remember any thing of two perfons co- 
ming to your houfe in the. month of March 
laft? 

iVituefs, I did not remember, at firft, any 
thing of the matter ; but having afterwards 
feen. John Brown in the Sheriff-clerk's office, 
ke meotioned fomecLrcumftances which paft 
iipon.the occafion, which brought to my re- 
coUedion that there was two peribns in my 
houfe, at the time you mentioned, and I 
think that Brown was one of them : They 
galled for a bottle of porter, which they drunk 
and paid for;, but I do not recoiled any thing 
«lfe that pad upon the occafion. 

Jobn'Kinnear^ fervant to the Earl of Aber- 
€orn, t:alled in and fworn. 
. Witnefs. I recoiled that the coulter of a 
plough with rwhich I had been at work, and 
two iron wedges, were ftolen from a field 
fbme time Ikft fpring ; but whether in Fe- 
bruary or March I . cannot fay, only I recoi- 
led that there was then fnow upon the 
ground. After quitting work on the day on 
which the articles were ftolen, I went to E- 
dinlwrgh ; and on my way thither I obferved 
ic^yo men in blackifli clothes ftanding by the 
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plough to which the coulter belonged, and 
there was a black dog at fome diflance from 
them. (Here the coulter and the wedges 
referred to in the indidlment were ihown to 
the witnefs.) I know this to be the fame 
coulter, my attention being' called to it from 
this circumftance particularly, that a fliort 
time before it was ftolen, it was fent to a 
fmith, with inftrudions to fharpen it the 
whole length, that it might be fit for cutting 
the turf which was to be plowed up. He 
did not ebferve thefe inftru(5lions, but re« 
turned it in the fituation it is now in. Thefe 
iron wedges do likewife appear to me to be 
the fame that were ftolen alongft with the 
coulter. 

Grabame Campbell^ fome time fervant to the 
prifoner George Smith, called in and fworn. • 

Witnefs. 1 was fervant to the prifoner 
George Smith, and I know the other prifoner 
Mr Brodie. I never heard of the Excife-of- 
fice being broke until I was committed to 
prifon in the beginning of laft fpring. I have 
feen Mr Brodie and likewife Andrew Ainflie 
and John Brown often in Mr Smith's houfe, 
and they were all very frequently there in 
company together ; and in particular I re- 
member their being all there one night about 
the dulk of the evening, not long before I 
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Was apprehended ; but m they were fo fre- 
quently at my mafter*s houfe^ I cannot di* 
ilinguifh that night from any other ; only I 
remember that they were in a room above 
flairs, and that Mr Brodie paffed through th^ 
ihop^ and aiked my midrefs how (he did to- 
night. Mr Brodie was at this time in an 
old fafhioned black coat ; and to the bed of 
my knowledge I never faw him in the fame 
dreis. I have feen him in other black cloathsi 
but they were always of a newer faihion. I 
do not know when they went out, as I was 
employed below (lairs in the back cellar} 
but I think they remained together a con- 
fiderable time before they went out. 1 be* 
lieve they all went out together ; for when I 
went up flairs to wipe down the table, all of 
tnem were gone. My mailer returned in (bme- 
^thing more than an hour, and faid be had 
been feeing Mr Maclean, who is Mr Dry{^ 
dale's waiter.' Mr Ainflie had been in be- 
fore, but had gone out ; and Brown came in 
in queft of him, and went out again. They 
both returned about ten or eleven o^lock ; 
and Mr Brodie came back likewiife. Mt 
Brodie had on at this time the whitifh 
clothes which he ufually wore ; and as he 
pafTed through the fhop, he again afked my 
miftrefs how flie did to-night. I cxpr^ffed 
my furprife to my miftrefs, that Mr Brodie 
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Q\ouid wear fuch a ftrange dr^fs ; and (be 
anfwered,' that it was his frolick : but 1 took 
no notice to her afterwards of his having 
changed his drefs. They all fupped except: 
Mr Brodie, who would not fie down, but 
w^alked up and down the room. BroWn and 
Ainllie ufually fupped ac my raafter's. They 
remained together about two hours. Mr 
^rodie went out firft j and Mr Brown and 
Mr Ainflie foon thereafter, with an inten^ 
tion, as they faid» to go to bed: 1 think they 
faid likewife, that tl?ey were going to play 
at cards with Mr Maclean. 

Bean, of Faculty. You have mentioned, that 
Brown and Ainflie and the prifoners at the 
bar, when they firft met, were a confiderahle 
while togethcr.-T-*-In what nianncr were they 
employed ? 

Witnefs. \ was for the moft part down be- 
low ia the back cellar ; but they had fome 
bottles of porter together, and either a cold 
fowl or forae herrings. 

Dean of Faculty. You have faid that Mr 
Brodie, and Brown and Ainflie, were fre- 
quently in your matter's houfe:— What did 
they do when together? Did you ever fee 
them play at any game; at cards or at dice ? 

Witnejs.' l^have often feen them play both 
9t .c^rds and at dice ; fometimes in the kit^ 
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chen, and at others iri tJie rooni ab6ve 
ftairs. 

Ij)rd Jujlice Clerk. My Lord Advocate, is 
tlie witnefs now at liberty ? I tinderftand 
flie has been detained in prifon for fome time 
paft. 

Lord Advocate. There is no reafon for 
detaining her any longer ; fhe was only con- 
fined until her evidence fliould be given in 
this trial. 

Lord Juftice Clerk. Grahame Campbell^ 
you are now at your liberty. 

Mary Huhbart^ or Hubburt^ was then called. 

Mr John Clerk. My Lords, the witnefs 
now called is the wife of George Smith the 
pannel at the bar, and therefore T objetEl to 
her evidence being taken in this trial. 

Lord Advocate. My Lords, 1 certainly do 
iiot intend to examine this witnefs as to any 
particular that relates to the condudl of her 
hufbaod ; but I conceive that flie is an un- 
exceptionable witnefs agaihft the other pan- 
nel Mr Brodie, and that I am intitled to ex* 
amine her as to him, if 1 keep clear of any 
qiieftion that has a tendency to bring out the 
guik of her hufband. 

Mr John Clerk. My Lords, \ defire y6ur 
particular attention to this, that the two pan- 
nels are joined together in one indiftment } 
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that they arc charg^ of being guilty of the 
fa^e cr^me; and that they are in every re* 
fpe£t in the fame circumftaoc^s. I have no 
conception, my I^ord$9 of any queftton teudr 
ing to the crimiQation of Mr Brodie, th^c 
yriU not at the fame time bring oqt the guUc 
of Mr Smith. 

Lord Advocate^ My Lordj, that I may re- 
move ^1 apprehenfion9 concerning the quer 
ftions I mean to put, I ihaU only aflc the 
witnefsj whether Mx Brodie was in her houfe 
on the sxh of march laft, when he came 
there; and in what manner he was then 
dreffed? 

Lord H(uUs. lAj Lord, it is clear that this 
woman cannot be examined as a witnefs a- 
gainft ,h^r ihufband ; but at the fame time^ 
althovigh her hufband and Brodie are here 
tried upon one indidment, I fee nothing t^ 
prevent my Lord Advocate from putting 
fuch queftions to her as do qot affe<fl h^ 
own hufband, but only the other p^nnel. 

Lprd E/kgrove. My Lord, I am of the o- 
pinion which has been delivered by my Lord 
Uailes. 

Lord StonefieJd. My Lord, I am of thj: 
fame opinion. 

Lord Swintpn. My Lord^ I agree with the 
opinion given* 

Ha L^rd 
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' Lord ^uJiiU Clerk. • My Lords^ there i^ ii* 
doubt that a wife cannot be received as a 
•wicnefs either for or agaiAft herhuft>and3 
and her fituatiorr is ditfertrit, by our law, 
from that of all other near -relations. If a 
fon, for inftance, is brought forward as a 
witnefs againft his father, he may no doubt 
decline to bear teftimony, aiiid no court of 
law can compel him to do fo; but if he i$ 
willing to give his evidence, it may be recei- 
ved. A wife, on the contrary, cannot be re- 
ceived as a witnefs, even though Ihe be wil-*- 
ling : A judge can pay no regard to what 
flie fays, either for or againft her hufband ; 
sind fuppofing flie had no objedion to give 
her teftimony even to hang him, which 
might happen, it muft be refufed: therefore, 
my Lords, whatever this woman fays that 
may infer guilt againft her hufband, muft be 
totally thrown out of confidcration ; nor 
will 1 fufFer one fingle qucftion to be put, or 
her to fay a fingle word, from which his 
guilt can be inferred ; and the jury are not 
to give any attention whatever to it, if it 
fhould happen that any thing fliould drop to 
the prejudice of her hufband. 
. Mr John Oerk My Lord Juftice Clcrk-- 
Lord Jujlice Clerk. Whtftf Mr Clerk, 
would you infift on being heard after the 

Court 
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Cdtirt have delivefed their opinions ? It i* 
tnbft indecent to attempt it. 

Mr John CHerk. 1 ♦ras heard,- my liord^ oA 
the general point of thfc adtniflibility of this 
witriefsj-butiibc oh the-fpecialbbjeiSionS which 
I have to the queftion which thy Lord Advo- 
cate propofes to put, and on which the Court 
have not delivered any opinion. 

LordJuftkeCkrk. Mr Clerk, this is real- 
ly intolerable. 

Dean of Faculty. My Lord, although as 
counfel for Mr Brodie I am not intirled tb 
be heard on this fubje<5l, I find tnyfelf called 
upon to interfere as Dean of Faculty. It is 
perhaps not ftridly in order for Mr Clerk to 
iniift on being heard after your Lordftiip^ 
have delivered your opinions 5 but fbme in^ 
dulgence ought to be fhown to a yoang gen- 
tleman. 

Lord Jufiice Clerk. Mr Clerk, we will heat 
what you have to fay, 

Mr John Clerk. My Lord, I mean to offer 
a fpecial objedlion to the interrogatory men- 
tioned by my Lord AdvocJate, on which! 
have liot yet been heard, nor do- 1 underftand 
that any opinion hrfs been given refpeSing 
it by your Lordfhips* it is propofed to alk 
this woman what drefs Mr Brodie wore whein 
in her hufband's houfe on the 5th of March 
lad, previous to the robbery of the Excife. - 1 

for-^ 
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formerly obferyed, tx^j Lord$, that ray <^ns 
and Mr Brodie are accufed of th^ iame 
pr^ntie, a^d are nearly in the fame circum- 
^ance3 ; and this is a quellion, from the an- 
fwier to which it may appear chat Mr Brodie 
:i^^ guilty of the robbery laid to hi( ch^ge: 
£pj: at the fame tiqi?, my Lords, it will ap- 
pear that Air Brodie was at the houfe of my 
cJiepc in a fufpicious drefs, and in fufpicious 
circumftances ; and will it not be from* 
XJtience concluded, that my client was en^a* 
gpd with him in the very defign which he at 
that time intended to put in execution ? 
Such a prefumption would likewife be moft 
jforcibly corroborated by thcjir known inti- 
ni^cy, by their being frequently concerned 
in the famp purfuits ; and above j^ll, . by the 
prelence of the oi;her |wp perfons who ^rp 
fuppofed to have committed this crime. Jl 
fay, ffiy Lords, on the fuppofition that Mr 
Brodie is guilty, the circumftance of his dre^ 
is one of the ftrongeft prefuniptigns that can 
Jbje figured againft my client. But, farther, 
jray Lords, my client h^^ an intereft in pre^ 
rv^atiog the Qonyi(5lion of Mr Brpdie :■, if his 
■jf^Vk^t is not proved^ an inference is afforded 
mfi ftf the innocence of my cheat ; for Mr 
3j:Qdie W\ng with my client fp recently be- 
ifore the crime w^s compaittgd, pr^fpffies that 
«h^y .were .^njployed i?L the faflgierojknner; 
. . ^ and 
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and the fufpicion againft Mr Brodie bdng 
groiindlcfs, is an argument chat the furpicioa 
againft my client is equally groundlefs. Now, 
my Lords, if this woman be examined, hci 
evidence may, though indirecMy, tend to the 
crimination of her hufband : And if the law 
docs not allow the evidence of a wife to ht 
taken againft her huft^and, I cannot fee that 
there is a good diftinflion between her evi-- 
dence as taken direcflly and indireflly ; and 
therefore, my Lords, I hope that your Lord- 
fiiips will fuftain the objedlion. 

Lord Juftice- Clerk. The Court will take 
care not to allow the witncfs to give any att- 
fwer againft her huft^and : But as (he is a 
good witnefs againft Brodie, the Court can-' 
hot help it, if by eftabliQiing his guilt a pre- 
fumption thereby arifes againft Smith. I 
am therefore for repelling the objedion* 
The objeSion was repelled accordingly. 
The witnefs was then brought in. 
Mr Wight. My Lord, 1 muft objeS to 
this witnefs upon another ground ; and (hall 
not take up the time of the Court any longef 
than fimply to ftate the objedlion, which ap** 
pears to me perfectly irrefiftible. The law 
of this country requires that the name and 
defignation of every witnefs to be examined 
againft the pannels fhould be intimated to 
them at leaft 15 days before j but the name 

of 
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of the woman who now appears Iij Court is 
not to be found in the lift of wicnefTes ferved 
upon the prifoner. There is indeed a Mary 
Hubbart, or Hubburt^ wife of George Smith, 
mentioned as a witnefs in the indidlment ; 
but the prefent is no fuch perfon, her nacne 
is perfedly different, being Mary Hibbutt,. 
as appears by an extradl of the parifh-regifter 
where ihe was born, which 1 now produce. 
The objection therefore of a mifnpmer ap-? 
pUes in full force to this witnefs. 

Lord Advocate. This appears to me a 
very extraordinary and frivolous obje<5lion ; 
for even fuppofing the witnefs's name is 
Hibbutt inftead of Hubbart or Hubburt, ftill 
there could not poflibly be any miftake as to 
the perfon, . fince Ihe is defigned the wife 
of George Smith; and it is not pretended 
that fhe is not the wife of that perfon. This 
woman emitted feve'ral declarations before 
the Sheriff ; in fome of them Ihe is called 
Mary Hubbart, and in others Mary Hub- 
burt. At firft {he pretended fhe could not 
write, and the only declaration fubfcribed 
by her is figned Mary Smith ; fo that the 
profecutors, who had no other opportunity 
of knowing her real name than from the de- 
claration, , were left altogether in the dark as 
to it. As the witnefs allowed herfelf to be 
called Hubbart or Hubburt ift the d^cjara-^ 
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tion without challenge, it is not competent 
for her now to deny it. My Lord, it is of 
no fort of Goniequence in the prefent cafe 
that there has been a miilake of a letter or 
two in the witnefs's name ; it was perfecflly 
unneceflary to have defigned her in any o- 
ther way than Mary Smith, wife to George 
Smith; and if that would have been fuffi- 
vcient, certainly an attempt to-be more par- 
ticular cannot have the effedl of injuring the 
pannel, and therefore can be no valid objec- 
tion againft this witnefs. 

Dean af Faculty. My Lords, I cannot help 
confidering this as a queftion of the greateft 
confequence J for^if this objedlion is not fu- 
(lained, then the obje^ion of mifnomer 
cannot have any longer effecfl ; for if the 
change of a letter or two, as infilled on by 
the Lord Advocate, does not aflfbrdthat ob- 
je<ftion, there can be no fuch thing as a 
mifnomer, fince the whole difference betwixt 
names <:onfifts only in change of letters, 1 
am free to admit, that if thi^ witnefs had 
only been libelled Mary Smith, wife of George 
Smith, particularly as Ihe had fubfcribed 
her name Mary Smith, then there could 
not have been ftated any objedlion to her 
examination : But as fhe is particularifed to 
be Mary Hubbart, it is a fufficient objedlion 
to me that the name of the woman now 

I iwrc- 
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prefent is not Mary Hubbart, but Mary 
Hibbutt, a perfedlly different name. There 
ftill may be a miftake of the perfon although 
ftie is defigned wife to George Smith ; for it 
may happen that Smith may have two wives. 
There is not a greater difference betwixt Er- 
fkine and Frifkine, which laft name is not 
uncommon in this country, than betwixt 
Hubbart and Hibbutt. It is all one under 
what name (lie is mentioned in the precog- 
nition, as that was not her doing ; neither is 
it probable that fhe knew by what name (he 
was there called. My Lords, there has not 
been a witnefs examined here this day that 
can know by what name he has been taken 
down by the clerk. 

Lord Ad'vocate. My Lords, I beg that 
the witnefs may be defired to write her 
pame, 

Lord Juflice Clerk. Mary Hubburt you 
will fign your name. 

The witvefs Jigntd her name accordingly. 

Dean of Faculty My Lord, the witnefs has 
fubfcribed her name Hibbutt. 

Lord Hailes. The name of Hubbart or 
Hubburt is the name of a very refpedlable 
family of Buckinghamfhire in England; and 
I would have fuppofed that this woman's 
name, fince it fo nearly refembles it, was 
^lie famCj^ and would not have taken her 

own 
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bWn tyord to the contrary Hibbutt never* 
thelefs is perfedly different from Ilubbarc;, 
and however obfcure it might be, ftill as it 
is proved by the parifli-regifter to be thd 
name of the perfon now called, I confider 
my felf obliged to give weight to the mif- 
nomer. 

Dean of Faculty. I bee; pardon for inter- 
rupting the Court, but I am juft informed 
that this point has been decided by Lord 
Efkgrove and Lord Stonefield at the Glaf- 
gow circuit, where a mifnomer of James 
Roberton inftead of James Robertfon was 
fuftained. There, there was only the want 
of a letter, whereas there is certainly a 
much greater differencfe betwixt, the names 
in queftion. 

Lord EJkgrove. As to the cafe mentioned 
by the Dean of Faculty, Robertfon and Ro- 
berton is two perfedlly diftindl names. In 
the cafe before your Lordlhips there can be 
no doubt, that if this woman had only been 
libelled as wife to George Smith, without 
her maiden name^ there could have been no 
queftion whatever. It is the univerfal cu- 
ilom in England, that the maiden name 
finks into that of the hufband*s j but my 
great difficulty is in this cafe, that the pub- 
lic profecutor in giving this witnefs a fur- 
ther defcription than was neceffary, has to- 

I a tally 
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tsMy miftaken her name. I do not ^ini 
that there is any force in her being called 
Hubbart in the precc^nition, for the fame 
reafon given by the Dean. 

[Here bis Lord/hip was interrupted.] 

Lord Advocate. My Lords, I will give 
the Court no further trouble j I agree to pafs 
from this witnefs. 

Lord Efkgro'ue. I am very happy I am 
relieved from deciding rt, as 1 was going to 
deliver an opinion for fuftaining the objec- 
tion. 

Lord Jufttce Clerk. Mary Hibbutt, you are 
2(t liberty to go where you pleafe. 

Daniel Maclean^ waiter to William Dryf- 
dale inn-keeeper in the New Town^ called in 
and fworn. 

Witnefs. I remember to have received a 
five pound bank-note from the prifoner 
George Smith, on the next night after the 
Excife was broke into, in order to purchafe 
a ticket in the mail-coach for his wife ; the 
note was battered on the back : I carried* it 
to John Clerk, Mr Dryfdale^s book-keeper, 
but he could not change it ; and therefore I 
applied to Mr Dryfdale himfelf, and then 
carried back the change of the note, after 
deducing the price of the ticket to Mr Smith. 
On the very night in which the Excife- office 

was^ 
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was broken into, I was in company with 
John Brown and Andrew Ainflie in thfe 
houfe of one Frafer in the New Town, from 
about half pad nine to eleven o'clock at night : 
we drank fome punch together ; and there was 
one Price and fome others in company with 
ns. 

John Clerk^ book-keeper to the before men- 
tioned WiUiam Dryfdale, called in and fworn. 

Witnefs. I remember that Daniel Maclean^ 
Mr Dryfdale's waiter, came to me the next 
night after the Excife- office was broke into, 
for a ticket in the mail-coach to fome per- 
fon, and offered a five pound bank-note in 
payment. I had not change myfelf, and 
.therefore defired him to apply to Mr Dryf- 
dale : he laid the bank-note upon the table, 
but I did not then look at it. On the Moo- 
day following, 1 received it from Mr Dryf- 
dale, with diredlions to carry it to the coun- 
cil chamber. 

David Robert/on Merchant in Edinburgh, 
called in and fworn. 

Witnefs. I remember that Mr Brodie, the 
prifoner at the bar, purchafed a fpring-faw 
from me about eight or nine months ago. 
[Here one of the faws libelled on was (hown 
to the witnefs.} This (aw bears my fliop- 
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mark, and it was fiich a one that I fold td 
Mr Brodie. Cabinet-makers fometimes make 
ufe of fuch faws ; but Mr Brodie told me, 
that the one he purchafed was for cutting off 
lititnaLXXLX^X/purs of cocks. Sometime afterwards 
another perfon, whom I do not know, came to 
my fhop and purchafed another fpring-fawj 
he aiked for fuch a one as Mr Brodie had 
bought. [Here the other faw was (hown to 
the witnefs.] This faw alfo bears 'my fhop- 
mark; and it was fuch a one that I fold to 
the perfon 1 have already mentioned. 

William Middleton^ indweller in Edinburgh^ 
called in and fworn. 

Witnefs. I have been acquainted with John 
Brown, alias Humphry Moore, for fome 
time paft. He came to me upon Friday the 
6th of March laft, about 1 1 o'clock at night, 
and informed me that he wanted to make a 
difcovery concerning the late robberies which 
had been committed in this place. I dedred 
him not to give me any information, but to 
}ceep his mind to himfelf, and I would take 
him to a perfon to whom he might commu- 
nicate whatever he had to fay. Accordingly 
I condudled him that fame night to Mr Scott 
the procurator- fifcal, and afterwards, at his 
own defire, to the bottom of Salifburry craigs, 
where we found a nuQiber of falfe keys un- 
der 
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dcr a large (lone ; thefe we brought to town 
with us ; and the next day 1 was fcnt into 
England alongft with him in fearch of the 
goods belonging to Meflrs Inglis and Hor- 
ner. 

Dean of Faculty, My Lords, it is not pro^ 
per that the witnefs fhould be allowed to 
fpeak of fads that have no relation to the 
prefent trial. 

Lord Jujlice Clerk. William Middleton, you 
are to confine yourfelf to fuch fadls as relate 
to, or are immediately connccfled with, the 
breaking into the Excife- office, which is the 
charge brought againft the prifoners. 

Dean of Faculty. Did Brown inform you, 
previous to your going to England, that the 
prifoner William Brodie had any concern in 
the robbery of the Excife-office? 

Witnefs. He told me, that there was a gen- 
tleman whom 1 knew, and whom I little fuC- 
pe<5led, concerned in it ; but he did not men- 
tion his name.^— Upon the i6th of March 
laft, the prifoner George Smith was carried 
at his own defire to the bottom of WarrifJ- 
ton's clofe, and I accompanied him: He there 
pointed out a hole in a wall where a falfc 
key, a pair of curling irons, and a fmall 
crow were hid : whether they were covered 
with earth or not I cannot fay, as the prifon- 
er hiinfelf put in hi^ hand and brought theoi 

out. 
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out. [Here a falfe key, a pair of curling ircrns, 
and a fmall crow were fliown the witncfs,] 
TTiefe are the fame articles that were fo found, 
I was prefent at a fearch that was made in 
Smith's houfe ; there was nothing found in 
it. I was likewife prefent at a fearch that 
was made in Brodic's houfe and yard, whea 
one part of a dark lanthorn was found in a 
neceflary- houfe, and another part in a pen 
where fowls or game-cocks had been kept. 
[Here the dark lanthorn libelled on was 
Ihown to the witnefs.] Thefe are the two 
parts of the dark lanthorn which were fo 
fbund. The prifoner George Smith inform- 
ed me that the fmall crow was ufcd in break- 
iiig into the Excife-office. 

Alexander Jfliliamfoft^Gieriff'O&cet inEdin- 
burgh, called in and fworn. 

Witnefs. I was prefent when th^re was a 
fearch made in the houfe of William Brodie 
the prifoner, upon the loth of March laft^ 
and I faw a pair of piftols in a black ftock- 
ing taken from under the earth in the fire- 
place of a (hade in his yard^ [Here the piftols 
libelled on were* fh own to the witnefe wrap- 
ped in a green doth,] Thefe are the piftols^ 
and they were found in that green cloth. 

Dean of Faculty. How came you to fay 
that they were found in a black ftocking ? 

fVitne/}. 
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Witnefs. I faw a black (locking on the ta-^ 
ble, and that mifled me. 

Dean of Faculty. You are to fpeak fvotxi 
what you know; Sir, and not froxii what you 
fee on the table. 

Witnefsi I am certain that it was in a greeni 
clcfth they were bound. 

James Murray^ (teriff-oflBcer in Edinburgh^ 
called in and fworn. 

Witnefs. I was employed^ along with Alex* 
ander William fpn and fome others, tofearch 
the prifoner William Brodie's houfe upon 
the I oth of March laft. In the courfe of the 
fearch, we found a pair of piftols, vti a green, 
cloth, covered with earth, in the fire-place of 
aihade. 1 t;hink that it was myfelf that dug 
them out of the earth. [Here the p iftols libel- 
led on were ihowh to the witnefs.} Thefe 
are the piftols that were {o found. I after- 
wards faw one part of a dark lanthorn found 
ia a neceffary, and another part of a dark 
lanthorn; found in a pen where game-cocks 
had been kept. I accompanied the other 
prifoner George Smith upon the x6th of 
March to the bottom of AUan^s clofe, and he 
there pointed out a hole ini a wall where he 
faid there were fome articles h,i:d. I put in 
toy hand and brought out a falfe key, a pair 
of curling irons, and a fmall crow. [Here the 
R articled* 
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articles formerly produced were (hown to tlie 
witnefs.] Thefe are the fame that were fo 
found. 

Mr John ClrrL You fay that you put in 
your band and brought out thefe articles ; 
are vou fure it was not George Smith ? 

Witne/s. 1 put in my hand ; George Smith 
could not, being handcuffed. 

George Willtamfon^ meflenger at arras in E- 
dinburgh, called in and fworn. 

Witnefs. I was employed with others to 
fcarch the houfe of the prifoner William Bfo- 
die, in March laft, and found feveralkeys of 
an uncommon conftruiJtion in a room oflT 
the fliop We lifcewiie found a pair of pi- 
ftols wrapped in a green cloth under the 
earth, in the fire-place 6f a (hade in the yard, 
[Piftols iliown.] Thefe are the fame that 
were fo found.— I was fetit in queft of Mr 
Brodie, who was fuppofed to have gone to 
London, by Mr Scott the procurator- fiffcal^ 
upon the i ith of March laft. I left Edin- 
burgh about 1 1 at nig^ht. When 1 arrived 
at Dunbar,! got fome accounts of him : he 
left that place in a poft chaife- At Newcaftle 
I was informed that he had taken the Flying 
Mercury poft-coach to York ; aftd I was af- 
terwardvs informed that he had continued in 
it till he came to London. When I arrived 

in^ 
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in London, I was informed by the coach- 
man, that Mr Brodie did not go with the 
coach to the ftage-office; but that he had 
quitted it at the foot of Bond Street. At 
the defire of Sir Sampfon Wright, 1 cal- 
led upon Mr Walker folicitor at law in Lon*- 
don, and enquired for Brodie. He told mc 
he was bad, and that 1 could not fee him. 
I faid I had a letter for him, and wanted on** 
ly to dehver it; but Mr Walker replied, 
that ic might perhaps be dangerous to al- 
low me to fee him. 

Dean of Faculty. My Lords, the ^reateft; 
part of what the witnefs fays is " hearfay.'* 
He tells your Lordlhips, that he was tol4 
one thing at Dunbar ; that he received ano- 
ther piece of inforqiation at Newcaftlej that 
a coachman told him fo and fo in London ; 
and that Mr Walker faid this, that, and th^ 
other thing. My Lords, this is exceedingly 
improper. I have been taught to under^ 
(land, that, in criminal trials, th(^ beft evi'- 
denpe that can be got ought always to be 
brought ; and furely it will not be pretend- 
ed that that has been done in the prefenc 
cafe^ The witnefs has faid, that he was in^ 
formed <b and fo by coachmen ; why were 
not thefe coachmen called as evidences ? He 
has given you an account of a converfation 
that pitfle^ between him and Mr Walker ;^ 
K z Why 



C 76 J 

Why is not Mr Walker brought here to ri>eak 
for himfelf ? 

l/^rd Advocate. My Lords, it was thought 
a material circumftance to be proved, that 
the prifoner William Brodie fled from this 
country; that he fecreted himfelf in Lon- 
don ; and the witnefs, who was fent in pur- 
fuit of him, was confidered as a proper per- 
foh to be examined as to the fadt. In the 
courfe of informing the Court what he him- 
felf did, he has neceffarily mentioned what 
paiTed between himfelf and fome other 
perfons. This cannot be faid to have been 
hearfay evidence. My Lords, the Dean of 
Faculty has aiked, why the different pod- 
boys and coachmen who drove the prifoner 
to London J why Mr Walker and others, 
were not all cited as witneffes? By the 
forms of criminal procedure in this country, 
a trial muft be finifhed at one federunt: but, 
my Lords, if the mode contended- for by the 
Dean of Faculty had been purfued in the 
prefent cafe, this trial could not have been 
finifhed in a month. 

Lord Jujlice Clerk. George Wllliamfon, you 
will confine yourfelf to what you know, or 
did yourfelf; and do not fpeak of what you 
was told by others. 

Witnefs. 1 fearched for the prifoner in Lon- 
don, but could not And him, 1 alfo went 

out 
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put to Peal and Dover, but could receire no 
intelligence of him. Accounts were after- 
xivards brought to this place, that he had 
been apprehended in Holland and brought 
to London. I went to London for him. He 
was delivered over to me at Tothelfield's 
Bridewell ; and I conduced him to this place, 
and lodged him in the tplbooth. \ 

Mr Solicitor General. The next witnefs is 
Andrew Ainflie. 

Dean of Faculty. Before this witnefs is 
called, I rife to ftate to the Court an objection 
againft his admiflibility. This witnefs is al- 
leged to have been guilty of the fame crime 
of which the pannels at the bar now (land 
accufed ; and therefore the objedtion of his 
being a focius criminis might apply to him : 
But although by our former law, the ob- 
jedipn of a witnefs being focius criminis 
might render him inadmifliblej yet 1 have 
no occafion, nor is it my intention, to infift 
on the prefent objeftion in that view : For 
1 freely own, that the pra<Elice of this Court 
has for fome time paft, and with great pro- 
priety,' I think, over-ruled that objecflion* 
But, my Lords, 1 contend, that this witnefs 
is inadmiffible from the particular, circum- 
ftances attending his cafe. For, according 
%o db^ information which I have received, 

when 
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M^hen this viritnefs was apprehended and 
commuted to prifon to (land trial for this 
crime, he never charged Mr Brodie as ha- 
ving been in any meafure acceflbry thereto ; 
and in the. different declarations made be- 
fore the Sheriff, he ftill perfiftcd in denying 
that my client had any concern in this rob* 
bery until Mr Brodie was apprehended, 
when Ainflie was informed, that either he 
himfelf mud be hanged, or he mud accufe 
Mr Brodie. Further, 1 am now inftruiSted 
to iay, that when this witnefs was carried 
before the Sheriff, his life was offered to him 
on his becoming King^s evidence againft Mr 
Brodie, and accufing him of having been 
concerned in this robbery; and that even 
notwithdanding this offer, he perdded in 
denying that Mr Brodie was guilty of this 
crime, until Mr John Brovrn, alias. Hum- 
phry Moore, another of the witnefles cited, 
and alleged alio to have been ^foetus criminis^ 
was allowed to fee and converge with him in 
prifon. I mean to fay nothing s^aind the 
condudl of the Sheriff, which may have 
been very proper: with the motives which 
may have influenced the public officer to a 
particular line of condudl 1 have nothing ta 
do I but 1 date it as an infuperabie bar to 
the admiffibility of this witnefs, that hopes, 
were fnggtded fo himpf faving his own ii£b 

by 
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by crinftinating my client. And I offtr Mr 
prove, by the evidence of the Sheriff of E- 
dinburgh hifioielf, that a bargain of this na« 
tare was made with Ainflie ; and that it 
was not till then he was prevailed upon to 
fay that Mr Brodie had any concern in this 
crime. N<^ man CQUld withftand fuch a 
temptation; and^ it is impofiible that the 
Court can receive the teftlmouy of a witnefs 
in fufch circumftances 

Lord AdvocaU. My Lords, I hardly ex- 
pe<fled that fuch an-obje^ion would have 
been made at this time, as it has long been 
the univerfal pratilice to admit focii criminij 
as evidence ; and at the laft trial in thia 
Court fuch a witnefs was received withottt 
even an objc6Hon being ftated. All the ar- 
guments on the other fide could only affedl 
the credibility of the witncfi, which proper- 
ly belonged to the jury, and not the admif- 
fibility , which alone is before the Court. It is 
indeed true, and 1 am even furprifed that the 
honourable counlel has not appealed to the 
atithority, that Sir George Mackenzie haa 
laid it down, that f^ii crimmh could not be 
admitted as evidence ; but upon what prin- 
ciple of law or reafon Sir George formed 
that opinion, I could never difcover. Sir 
George indeed is an author by whom I ae- 
yer was much inftruded. He is often con- 
tradictory^ 



( 8e ) 

^adi^ory, always pefplexed, and in miiif 
inllances unintelligible. But even fuppofing 
the law had fo flood in his time, the Court 
and the pradice have long finc^ deviated 
from it. My Lords, the fadl as ftated by 
the Dean of Faculty is erroneous in every 
refpedt. For although Ainflic in his firft 
declaration did not accufe Brodie, yet in the 
fecond declaration which He emitted before 
the Sheriff, and which I now hold in my 
hand, and would read did the forms of 
Court permit me to do {o^ he exprefsly 
charges Mr Brodie of this crime. And, 
my Lords, it will not eafily be believed, 
indeed the thing is incredible, that fo re- 
fpedlable an officer of the law as the SherifF 
of Edinburgh^ would ever have entered into 
£ich ftipulations with Ainflie. 

Dean of Faculty. My Lords, I offer to 
pfd?ve my affertion^ 

Lord Advocate. My Lbrds, I am willing^ 
if the Dean of Faculty and the Court con- 
fent to it, to hold the fecqnd declaration, e- 
mitted long before Mr Brodie was appre- 
hended, as the evidence to be delivered by 
Ainilie on this occafion. 

Lord E/kgrove. No tranfadtion of any kind' 
can poflibly take place where life and death 
is concerned: And therefore^ even aithoughr 



( »l ) 

the counfel oft the other fide confent to fue^ 
a propofal, the Court would not arllpw.it. 

Lord Jufiice-Cierk. Dean of Faculty, do 

you fay that my Lord Advocate has made .* 

corrupt bargain with the wit^nefs (o accuib 

Mr Brodie, upon condition of ce<;eirving §i 

, pardon ? - 

D^an of Faculty. No, my .Lord j but I 
repeat my offer, to prove a*bjirgain to thai: 
purpofe with the Sheriff, , 

Lord Hail&s. My Lord, tbf objedlion of 
foetus criminisy if it ever w&s fuftained in quf 
law, has long fince been obfolete. Nor qaft 
1 underftand how Sir George Mackea^ie ^14 
it down that focii criminis coqld not be ad^ 
mitted in evidence, fince in his tiifne we have 
inftances of their having been adluajly r^-r 
ceived as, witnefles. This affer^ian pf Sir 
George Mackenzie's is, like many others in 
the fame work, neither founded on principle 
nor fadt. But the Dean of Faculty's pbr 
jedlion amounts to a kind of r^/rQ^^((?r againfl; 
this witnefs. But even fuppofing that aqy? 
credit could be given to the circumftaHces 
upon which this obje<5lion is priijcipally 
founded, yec it could not ^ffe<5l the adxniffi-^ 
bility of this wicnefs, ^s it is not pretended 
to be faid that the alleged flipulations had 
taken place with the cdpfent of ^the profecu- 
. I4 tw 
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tor for the crown. I am therefore, upon the 
whole, for repelling the objedlion. 

Lord E/kgrove. My Lord, there is nq 
doubt that the objection of the witneft being 
a foetus criminis cannot be admitted in the 
prcfent ftate of our law, whatever might 
have been done formerly. By the common 
pra<5lice, fuch witnefTes are every day ad- 
mitted ; nor.do I fee how crimes of this na* 
ture could be difcpvered if a contrary prac-p 
tice were followed. As to the fpecial cir-^ 
cumftances qualified by the Dean of Faculty, 
that a bargain was made by the Sheriff with 
Ainilie to procure him his Majefty's pafdon 
on condition of his accufing the pannel, T 
am likewife of opinion that thefe do not go 
to his admiffibility : For your Lordlhips 
will obferve, that Ainflie cannot poflibly be 
under any temptation now to accufe the pan-, 
Hel in confequence of that bargain. If I 
underftand the law, my Lords, the calling 
any perfon as a witnefs on a trial is com- 
pletely departing from any right to indi<5l 
that perfon himfelf as being guilty of the 
crime concerning which he is called as a 
witnefs : Nor does it fignify whether the 
pannel be convidled or not ; it is clear that 
the witnefs can never be queftioned for that 
crime ; and Ainflie is quite fafe from the 
confecjuences of his being accefTory to the * 

robbery 
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Irbbbery of the Excife-officfe, if he ^as fbt 
But^ my Lords, it will be proper, befortf 
examining Mr Ainflie^ to infofm him of his 
fituation; and it will be proper, and the 
counfel for the pannels are intitled, to put 
fuch qiieftioiis in initialibus of hi3 evidence^ 
as will tend to fatisfy your Lordfhips and 
the jury, whether fuch a bargain had beea 
entered into with him by the SheriflP or notj 
and how far he confiders himfelf as bound 
by it. 

Lord Stonefield. My Ldrd^ I am for re* 
pelting this obje<^ion;, 

Lord Siiinton. My Lord, the 6bje<5lioii 
mide to the sldmitting of Andrew Ainflie 
is, that he was an accomplice. I am clear to 
repel the objedlion iti fo far as it goes againft 
the adihiflibility of the witnefs ; but refer* 
ving it in full forcCj and leaving it to the 
confcience of the jury^ in fo far as it (Irikes 
againil the Credibility of the witnefs.* In all 
toy praAiCe^ ever fince 1 knew this Court, 
although 1 have often heard the obje(5lion 
made^ 1 never knew ode inftance in which it 
was fuftained. If the jury were boubd to 
believe every word a witnefs faid, be his cha- 
rafter what ic may, there would be good 
reafon^ for fuftaining the objection ; but 
where objedtions are referved againft the 
credibility of a witnefs, the jury are left at 
L 2 liberty 
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liberty to believe as mtich or as little of what 
Jie fays as they fee good caufe for fo doing. 
The repelling of this objedion, which is 
now the uniform practice, was founded upon 
good fenfe and reafon ; for as accomplices 
are beft . qualified to make difcoveries, fo^ 
many crimes, were they excluded from be- 
ing witncfles, would pafs unpuniftied ; and 
any hazard of their being guiky of perjury 
ma,y be eafily prevented, by the Court's in- 
forming them, that the evidence they sate to 
give cannot afFe6l themfelves. 

Lord Jujlice- Clerk. My Lords; were fuch 
aiiobje^ion as this to be fuftained, we would 
find very few inftances, as one of your Lord- 
fhips has very well obferved, where a crime 
fuch as the prefent, of an occult and lecret 
nature^ pould be brought to light. My 
Lords, as to the objedlion of x}\q foetus cri-- 
minis y I will not fay a fingle word upon it. 
1 always thought, my Lords, that it con- 
tained in itfelf a complete anfwer, fince the 
allegeaijce that the'witne/s is k foetus criminis 
implies that the pannel is guilty of the crime. 
^yhat is , faid by the Dean of Faculty about 
a fuppofed bargain betwixt the Sheriff of 
Edinburgh and Ainflie is by:no me^ns fuch 
an objedion as. affeiSls his admiffibility, al- 
though I will not fay that his credibility 
may not be ia fome degree.dimiaifhed by 

it J 
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it ; and the Dean of Faculty ivill be right 
in making has own ufe of it to the juryi 
Had the Dean of Faculty alleged that this 
bargain was corruptly made by my Lord 
Advocate, I could have underftood him. 
But the ShcriflP is only an inferior officer, and 
had no power to enter into any fuch tranf* 
adlion. Had he been never fo willing, he 
could not have given Ainilie the fmalleft fe*^ 
curity that the terms and conditions of the 
bargain were to be fulfilled on the part of 
the erown, in confequencc of Ainilie per- 
forming what was required of him, A high-^ 
er authority was neceflary ; and norie but 
the Lord Advocate himfelf could with any 
effedl enter into an agreement with a witneft 
to procure him his Majefty's pardon for be- 
coming King's evidence. It is therefore not 
enough to lay that offers were made him, 
whatever they were, by the Sheriff; and we 
mud examine him, referving all objedliona 
to his credibility. 

The Court repelled the objeifHon, and the 
wimefs was called. in and fwom. 

Lord Jujiice Clerk. Andrew Ainflie, you 
are called here as a vritnefs to give evidence 
as to certain matters in which it is generally 
underftood you yourfelf had a concern. You 
are informed by the Court, that whether you 

had 
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]bad any fuch concern or not^ you are in tid 
danger in telling the truth; for^ being called 
here as a witnefSj you can never afterward.^ 
be tried for the crime with which the pri- 
foners are charged. You are trf pay no re^ 
gardto the declarations you formerly emitted j 
thefe are now deftroyed : And you will re- 
member, that by the great oath you have 
fworn, you are bound to tell the truth ; and 
if you fay any thing to the prejudice of the 
prifoners which is not true, or if you con- 
ceal any part of the truth with a view to fa-* 
vour them, you will be guilcy of the crime 
of perjury, and liable to be tried and pu- 
nifhed for it ; and you will likewife commie 
a heinous fin in the fight of God, and there-^ 
by endanger the eternal falvation of your 
own foul. 

Witnefs. 1 ain acquainted with the pri-^ 
foners at the bar, and with John Brown aliat 
Humphry Moore* 1 remember that the Ex- 
cife- office was broke into upon the jth March 
laft. 1 knew before that it was to be broken 
into ; but how long I cannot telL Brown, 
and the prifoners and I, frequently talked of 
it before; and Brown and 1 went often to the 
Excife-office in the evenings, in order to ob* 
ferve at what hour the people left it; and in 
confequence of repeated obfervations, we dif- 
covered that the door was ufually locked a-^ 

bouc 
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bo\it 8 o'clock, and that there were two merit 
an old and a younger man, who came night 
about to watch the office about lo o'clock. 
Afterwards Brown and 1 went out one after- 
noon to a houfe at Duddingfton, where we 
drank a bottle of porter, and faw a woman 
whom I took to be the landlady. We theii 
went to a field in the neighbourhood, from 
which we took the coulter of a plough, and 
two iron wedges, which we carried to Sali{^ 
bury Craigs, and hid there. At this time 
there was a black dog in company with us. 
We allowed the coulter to remain in Salif-^ 
bury Craigs until about 6 o'clock of the e- 
vening in which the Excife- office was broken, 
when Brown and I, it being then dark, went 
out and brought it to the houfe of the pri- 
foner George Smith, on purpofe to ufe it in 
breaking into the Excife-officc. We found 
Smith at home, and we expeded Mr Brodie. 
Brodie did not come until a good while af- 
ter, when he joined us in the room above 
ftairs^ Mr Brodie was at this time drcfled in 
a light coloured great-coat, with black clothes 
below. We fpoke together concerning the 
Excife-office; and it was fettled upon that I 
Ihould go before to the Excife- office, and 
get within the rails, and obferve when the 
people went out. 1 went accordingly, car- 
ried the coulter of the plough with me, and 

pbfcrved 
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obierved the people come out of the Excife^ 
office, and lock the door. In a fhort while 
thereafter Smith came.; and when I inform* 
ed him that tlje people were gone out, Smith 
went, and opened the door with a key, which 
I knew he had previoufly made for it^ and 
went into the office. In about five minutes 
thereafter Bjrodie came down the clofe ; and 
when I told him that Smith had gone in, but 
that Brown was not yet come, he went up 
the clofe again, ai^d returned in a little with 
Brown, who faid he had been dogging the 
old man who watched the office, in order to 
fee where he wtnt, and that he had gone 
home. Brown then afked me whether or 
not I hzd Great Samuel? by which he meant 
the cdulter. I told him 1 had, and gave it 
him through the rails; and he and Brodie 
then went down towards the door of the of- 
fice, and went in as I -fupppfed. I had no 
arms myfelf, but Smith had three piftols, 
Brown two,^ and Brodie one ; at lead 1 faw 
Brodie when he came into Smith's have 
pne in his hand, and he was then finging 
a yerfe of what I underftood to be a Jiajh 
fong. — By a flafti fong, 1 mean a highway- 
man's fong.-^k had been previoufly fettle4 
among ft us in Smith's houfe, that Brodie 
was to remain in the infide of the outer -^ 
doo;*, and that Brown and Smith were to go 
into the office. 1 was tcJ^ remain without; 
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and in dafe of danger to give an alarm to 
Brodie, which Brodie was f:o communicate 
to Brown and Smith; The alarm was to be 
given in this manner ;— One whiftle if one 
man appearedj fb that they might be prepa- 
red to fectire him; but if more than one 
man^ and any appearance of danger^ 1 wad 
to give three whiftles, in order that thofe 
within might make their efcape by the door 
or by the windows, as they thought befti 
I had a whiftle prepared for the purpofe^ 
which was given me by Brodie in Smith's 
houfe in the afternoon^ Some fhort while 
after Brown and Brodie went into the of- 
i&ce, a man came running down the clole^ 
and went in. I gave no alarm; and a man 
Came immediately back from the office again4 
In a very little afterwards, to my great fur- 
prife^ a feeond man came from the o^ce. 
I got up^ and looked at hin;i through the 
rails, and perceived that he was none of my 
three companions^ I had not feen the othoC' 
man who came up fo diftindlly^ owing to my ,: 
lying down by the fide of the parapet- wall 
on which the rati is placed^ in ori^er that I 
might not be.pbfervedi As foon as the fe- 
eond maa had gone up the ciofe, I gave the 
alarm by three whiftles, and ran up the clofe 
myfelfj and down St John's Street, and camie 
oppofite to the back of the Excife- office^ 
M where 



trhere I remained for fome little time, and 
then went to Smith*6 houfe ; but finding 
none of them there, I went back to the Ex- 
cife- office, went down the clofe, and finding 
, every thing qniet, I returned to Smith's, 
where 1 faw him and Brown. They fald I 
had not given the alarm ; and that when they 
came out, they found that Brodie had gone 
from his place. I told them what I had ob- 
ferved, and that 1 had given the alarm. I 
remained in Smith's only a few minutes, and 
I did not fee Brodie that night again. Brown 
and 1 went over to the houfe of one Fra(er 
in the New Town, and fent for Mr Maclean, 
Mr Dryidale's vvaiter : We fpent the evening 
with him there. There was one Price like- 
wife in company with us, and we remained 
together till about two o'clock in the morn- 
ing. It was near eight when 1 went firft to 
the Excife- office, and it was about half an 
hour afterwards that I quitted my ftation. 
Brodie called next morning at our room, the 
room occupied by Brown and me: He came 
in laughing, and faid that Smith had alleged 
that he had run off the preceding evening. 
. I told him that I thought he had run off; hut 
he faid that he had ftood true. Brodie had 
no great coat on when he came to the Excife- 
office and fpoke to me at the rails ; he was 
dreiTed in blac)^. When the whiftle Was gi- 
ven 
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-vcn me in Smith's honfe in the afternoon; 
Brodie had on the whit;c-coloured clothes 
•which he ufaally wore. Before I left Smith\% 
I faw Brodie have a picklock in his hands, 
and I think we all had it in our hands look* 
ing at it. Brodie was in his own hair. I 
did not obferve him have a wig. We had 
prepared three crapes far the face; one of 
thorn was intended for Brown, another for. 
Smith, and. the remaining one for myfelf ; 
but I did not fee either Brown or Smith put 
a crape in their pockets that night. [Here 
the piftols libelled on werefhown tothewit- 
nefs.]-^hefe piftols belonged to Mr Brodie, 
and Smith had them with him at the Ex-* 
ciie^oifice: they were given to him by me, 
and I had borrowed them from Mr Brodie a 
month or two before for another ptrpofe^-^ 
Brown told me when we went over to the 
New Town, that they had found L. i6 and 
fomefilver in the Excife-office; and on the 
Friday following, when I went up to Smith's 
room above ftairs, I found Smith and Bro^ 
die in the room, and faw the money lying 
on a chair. I got a fourth fhare of it in 
fmall notes, and at the fame time 1 got fome 
gold from Mr Brodie, in payment of money 
he owed me. There were two five pound 
notes amongft the money that was on the 
ghair^ and 1 fignified a defire to have one of 
M 2 them* 
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l^em. I accordingly gave back fome of iht 
fmall notes I had received, and fbme of the 
gold, and got one of them in exchange. I af- 
terwards gave It to Smith, and (aw him change 
it at Dryfclalc*8 in the New Town, on the 
Friday following, when he was purchafing a 
ticket for his wife in the mail coach ; and 
Brown and one Price was then prelent. The 
note was a Glafgow one — [Here it was pror 
pofed to ihow the witneis the bank-note libel- 
led on.] 

Dean ^Faculty. My Lords, here I muft 
interrupt the witnefs. It is dated in the lir 
bel, that a five pound bank-note is to be 
produced in evidence againft the pannels : 
but the witnefs fays, that the note giv^n him 
to change was a Glafgow five pound note ; 
and the paper on your Lord (hips table is a 
promiflbry note for five pounds, iiTued by a 
private banking company in Glafgow. This 
cannot in propriety of language be termed 
a bank-note. In Lombard Street, where fuch 
notes as that on the table are daily negocia- 
ted, they never think of calling them bank^ 
notes. This term, my Lords, is exclufively 
appropriated to the notes iiTued by a bank 
conftituted by a royal charter, fuch as the 
bank of England ; and the notes of a pri- 
vate banker are diflinguifhed by the name 
of banker s notes. Neither does fuch a note 
come under the deicription of money, as it 
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b not a legal tender in payment. I bold in 
my hand this obje<flion in writing ; whtdh, 
to fave the time of the Court, 1 Ihall read } 
a^nd I crave that it may be entered on the re-^ 
9ord, 

Solicitor General. This obje<5lion appears 
%o me to be fo entirely frivolous asthardly to 
be worthy of an anfwer. Such notes are 
concimonly held to be bank-notes, and are fo 
defcribed in common lattguage every day. 
Many inftances might likewife be given of 
their being defcribed in the fame manner in 
criminal indiftments; nor was it ever before 
objefted that the defcription was infufficient- 
We need not go fo far o£f as Lombard Street ; 
there is no necefTity for going further than the 
Barliamenc Qofe, where thoufands of thefe 
notes are iffued, known by no other name than 
that of bankrnotes. The honourable coun* 
fel on the other fide of the table, as well as 
myfelf, ^ have received the greateft part of 
our fees in bank-notes of this kind ; and 
both of us would have reafon to complain, I 
believe, if what we received in that manner 
yrere not really bank-notes, nor confidered 
as money. 

Dean of Faculty.. My Lords, the common 
ufe of language, as well as the technical and 
^egal defcription of the writing on the table, 
join in fupportiqg thi$ pbjedlion. That there 
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16 a di(lin<5lfcm in common phrafe between 
a bank-note, and a banker's note, there can 
be no doubt. Every private company which 
k inftituted with a view to the purpofes of 
banking, may indeed iffue promiflbry notes, 
which meet with a voluntary credit from 
the country; but thefe are diftinguifticd from 
the public banks conftituted by the autho- 
rity of government, and where credit does 
not depend upon the good- will of any indi- 
vidual, as every man muft accept in pay- 
ment their notes when tendered to him, 
Thefe notes are alone properly termed bank- 
potesi as the notes of a bank which is a pub-^ 
He corporation ; while the notes of a private 
company are termed bankers notes^ or thofe 
of an individual. Although the one may 
in common difcourfe be fometimcs con- 
ibunded with the other by thofc who are ig- 
norant of the real diftinAion, there is na 
doubt that that diftin(?\ion cxifts, and is ac- 
knowledged by any one acquainted with the 
fiibjeA }^ and where they are beft acquainted 
witli it, there the diftindion is moft expli- 
citly acknowledged, as in Lombard Streets 
where no other term is known for the note 
of a private banker than a banker's note. 
The inaccuracy of the defer iption in the in- 
didment is therefore evident ; and can by 
no means be defended by the vulgar error 
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'Wiuch Ibractimes, I admit, is fallen into, c/ 
confounding ii^ with the note of a public 
bank. My Lords, it will be allowed mc^ 
that accuracy is at lead as neceffary for an 
indiiSlment as to proceedings in the civil 
courts ; and your Lordfhips cannot have for- 
gotten the late decifion upon the application 
of the bankrupt adl, when it was founds 
that money belonging to creditors could not 
be lodged in the bank of Dundee, in refpedt ' 
the a<5l declares, that the bankrupt funds re- 
covered (hoUld be lodged in a bank. And if 
the bank of Dundee, my Lords, was held in 
that judgment not to be a bank under the 
meanirig of the a<5l, with what propriety- 
could your Lordfhips determine in a crimi- 
nal cafe that their notes were bank-notes? 
No cafe can be figured more precif^ly in 
point; \ and if youi* Lordftiips approve of 
that decifion, you will neceflarily find, that 
the note on the table is improperly defcribed, 
and cannot be ufed in evidence. 1 might 
fafeljf admit, my Lords, that if this note had 
been defcribed a five pound bank-note of a 
certain compjmy, fuppofing it had been a 
bank-notCsof Sir William Forbes and Com-* 
pany, that this would have been a good de- 
fcription ; for then it would have appeared 
by the indiftment, that the writing meant 
was a promiflbry note of that Company r 
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JBiit from its being termed generally a bahk^ 
note^ 1 could never fuppofe that it was not a 
note iffued by one of the public banks, as 
that is the defcription of their notes, and is 
a defcription that applies to no other fpecies 
of document known in this country. For 
ihefe reafons, I hope your Lordflbips will 
not allow any queftions concerning this pa- 
per to be put to the witnefs. 

Lord HaiUs. When 1 had the honour to 
ferve the crown as a depute-advocate, 1 learn- 
ed from a mod eminent judge, Lord Tin- 
wald, Juftice Clerk, from whom I derived 
much inftrudlion in the principles of lawj 
that the note of a private banking company 
could not be terined in law a bank^note^ nor 
could it be considered i^ any refpecfl as mo- 
ney* On one occafion^ he obliged me to 
corred an, indictment where I had fallen in- 
to the fame error which I perceive here. The 
word bank-note ^ in legal acceptation, is ap- 
plied escluiively to the notes iffued by a bank 
conftituted by royal charter ; and 1 remem- 
ber well the cafe alluded to by the Dean of 
Faculty, which was determined on the fame 
principles. I am therefore clear for fuftain-^ 
ing the objedion* 

Lord Ejigrove. My JLords, I am. clearly 
of the opinion that has been given by my 
honourable brother. The promiflbry note 
of a private bankin^^ company is not held» 
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In the language of our law, to be a banl^ 
note ; and therefore I am for fuftaining the 
obje<£lion. 

Lord Jnftice Clerk. I fuppofe there are 
none of your Lordlhips of a different opU 
nion ? The Lords therefore repel the objec- 
tion. 

[Here the witriefs was ihown a falfe-key, 
a pair of curling-irons, a fmall crow, and 
the coulter of a plough.] I know thefe ar- 
ticles : they were all tjfed in the breaking 
into the Excife-oifice. The coulter we call- 
ed Great Samuel^ and the crow Little Samuel.' 
When I gave the coulter to Brown through 
the rails at the Excife- office, he aflced me- 
if Ihad Little Samuel, and 1 faid that I be* 
lieved that Smith had it in his pocket. 

Lord Hailes. Andrew Ainflie, you gave an 
account of this matter formerly before the 
Sheriff; but you have been very properly 
told by the Court, that what you faid there is' 
now of no avail, and that your declarations 
are deftroyed. You have this night, in pre- 
fence of the Court and the jury, given evi- 
dence againft the prifoners at the bar.' Be- 
fore you leave the Court, I defire you to con- 
fult your own bread, whether or not you 
have faid any thing to the prejudice of thefe 
men that is not true : You have it ftill in 

N your 
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your powct* to correA any miftakiis yotr 
have made ; but this opportunity will never 
recur to you. If, therefore, you are con- 
fcious of having faid any thing againft the 
prifoners contrary to truth ; and if you 
leave this houfe writhout informing the 
Court and the jury of your having done 
fo ; you will commit a mod heinous offence 
againft the Almighty God, and you will be 
guilty of perjury and of murder ! 

Lean of Faculty. At what hour went you 
firft to the Excife- office on the night in which 
you fay it was broke into ? 

Witnefs. About half an hour before 
8 o'clock. 

Dean of Faculty, , What o'clock was it 
when you returned the laft time to Smith's 
that evening? 

Witnefs, I cannot fay ; but I think it would 
be about an hour from the time 1 went firft 
to the Excife-office. 

Dean of Faculty. How long was you at 
the Excife-office before Brown came to you ? 

Witnefs. About a quarter of an hour. 

Mr Solicitor General. You have faid that 
youhadrefolved cobreakinto the Excife-ofBce 
a confiderable while before you carried that 
defign into execution, and you have told us 
that it was broke into upon a Wedenfday 

night. 
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night. Now, you will inform the Court and 
the gentlemen of the jury what your reafon 
was for fixing upon that night more than 
any other. 

Witnefs. Brown and I having feen, in confe- 
quence of frequent obfervations, that an old 
man watched night about with the other 
porter, and knowing that it was his turn to 
watch on Wednefday night, we therefore 
fixed lipon that night for carrying our de- 
fign into execution. We knew that there 
.'wa5 ufually nobody in the office from 8 to 
lo o'clock for the purpofe of watching it. 

Jabn Brown^ alias Humphry Moore^ fbme 
time refiding in Edinburgh, prefent prifoner 
in the Tolbooth of Canongate, called. 

Mr Wight. My Lords, before this wit- ' 
nefs, who is alfo a foetus criminis^ is cal- 
led in, 1 have to objedl to his being re- 
ceived as a witnefs, upon grounds which, 
I imagine, are infuperable. This man, 
my Lords, was convicled at the Old Bai- 
ley of dealing 21 guineas and 14 doub* 
loons ; in confequence of which, he was 
ientenced to be tranfported, and the record of 
the fentence is in^Court; and he was banifh- 
ed by the Juftices of peace for Stirlingfhire 
from the county, upoa his confeffihg a theft 
committed at Falkirk. 1 ihall not take up 

N 2 your 
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your Lordfhips time in proving^ that a man 
thus infamous is altogether inadmiflible as a 
witnefs in any caufe, efpecially where life « 
concerned ; and I have.no doubt that your 
Lordlhips will fuftain the objedion. 

Mr Solicitor GencraL My Lords, In an- 
fwer to this objedlion, I here produce his 
Majefty's mod gracious pardon in behalf of 
this witnefs. , 

Mr Wight. The produ(5lion of this par- 
don, my Lords, will by no means anfwer 
the objection which I have dated. The in- 
famy attending the commiflion of the crimes 
of which Brown has been convidled, is not, 
cannot be, done away by the King's pardon. 
He ftill remains a man unworthy of credit, 
in whom the gentlemen of the jury can place 
no confidence. Hi&fituation, in Ihort, isjuft 
the fame. as it was before the granting of the 
pardon, unlefs that the pardon faves him from 
the punifhment awarded againft his crimes. 
This dodlrine is delivered by Sir George 
Mackenzie in very ftrong terms, and it is the 
docSlrine of common fenfe. 

(During this time, fome defultory conver- 
fation took place about what wa& the felony 
for which Brown was fencenced ; the Lord 
Advocate faying, it was only fwindling) 

Ij>rd Advoc^e. My Lords, as to the fen- 
flQce againft Brown, fuppofed to have been 

pro- 
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pronounced by the juftices of peace for Stu> 

linglhire, it does not appear with certainty, 

nor do I know whether Brown, the witneft, 

be the fame perfon who was the fubjed of 

that fentence or not. I admit, my Lords, 

that if he had been tried by a proper court 

and convi<Jled in confequence^of the ver- 

di6l of a jury, that the objedion would 

have been a very good one ; but the fentcncc 

of the juftices of peace here produced, cannot 

adbrd an objection which your Lordfhipi 

can fuftain in bar of his evidence. Granting 

him to be the fame perfon, there is here no 

trial, Bor no verdid of a jury. It appears, 

that, a petition was prefented for him to avoid 

the trouble of a trial ; and the clerk of Court 

has moft improperly taken down an acknow- 

ledgna,ent of his guile. There was no occafioii 

for his accufing himfelf ; it was fufficient 

for him to ftate that he wifhed to avoid the 

coQ&quences of a trial : and therefore, my 

Lords, this fcntence can in no. view of the 

matter be hekl to infer his a(5lual guilt of the 

crime laid to his charge before the juftices. 

My Lords, I admit, in the fulleft manner, 

the cffedl of the firft fentence againft Brown 

for the felony ; but I maintain, that it 

is completely taken ofiF by the fubfequent 

pardon^ 1 do not reckon myfclf obliged to 

anfwer to the general objedion oifocius cri^ 

mims ; 
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mnis ; Aat is fully anfwcrcd by the praAicCy 
and the uniform coorfe of your Lordfhips 
decifions. A f[5ecialty was argued in the 
cafe of Ainflie ; but this witnefs is in a iitua- 
tion very different. He never was charged 
with this crime, nor i^as he ever liable to the 
temptation which it was alleged for the 
pannels might have influenced the former 
witneft. My Lords, many daring robberies 
have been' committed in this city; and in 
fpite of the ucmoft vigilance of the police, 
no difcovery could be made of the perpetra- 
tors. At length, upon the Friday after the 
robbery of the Excife-office, Mr Brown went 
to Middleton, a perfon employed by the She- 
riff, and told him fuch circumftances as led 
to a difcovery. From this, my Lords, I am 
bound to fuppofe, that he had repented of 
what he had done ; and 1 conceived it to be 
my duty not to profecute him, but, on^ the 
contrary, to make ufe of his evidence as a 
means of difcovery of the reft of his accom- 
plices. After this, my liOrds, it was found that 
he had been convidledattheOld Bailey. 1 then 
applied for advice to thofe who I thought 
were beft enabled to aflift me concerning 
the law of England on this fubje(St : and I 
learnetl, my Lords, that the proper method to 
be followed was to apply for a pardon. There 
is no occafion for making a myftery of the 

matter j 
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matter } it was the recorder of London I did 
apply to. He is a gentleman neceflarily more 
▼erfant in thefe matters than any other man 
in the kingdom. By his advice, I applied for a 
pardon, and accordingly obtained it. But, my 
Lords, there was no occafion for a pardon in 
this cafe ; the witnefs, in my opinion, would 
have been juft as admifGble without it. The 
fentence by which he was condemned is to us 
entirely a foreign fentence ; and, therefore, up- 
on the univerfally received principle of law, 
x\\?xjlatuta non obligant extra territorium Jiatu^ 
entisy it can be of no force with us, unlefs 
from that politenefs, termed comitas by the 
law, which civilized nations pay to the de- 
crees of each other : and accordingly, unlefs 
your Lordfhips flball ex comitate be difpofed 
to give efFedl to the decree of a foreign court, 
this objedlion is fuch as cannot even be liften- 
ed to in the firft inftance ; the crime faid ro 
be committed by Brown having been com- 
mitted in England ; and the fentence pro- 
nounced againft him being the fentence of 
an Englifh court. 

i My Lords, your Lordfhips in another ca- 
pacity, in the civil Court, do not as a mat- 
ter of courfe give effeft to foreign decrees. 
In every inftance you muft be fatisfied that 
the decree is confiftent with equity and ju- 
ftice before you interpone your authority. 

And 
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Add this holds more particularly in fuch de*> 
crecs M infer a penalty ; in Which cafe in- 
deed fome lawyers thinks and my Lord 
Kamis declares himfelf to be clearly of that 
opinion, that n6 weight whatever is attached 
to a foreign decree. 

Bar, my Lords^ even laying this out of 
the qucftidn^ his Majefty*s moft gracious 
pardoti, which I hold in my hand, puts an 
end to all objedion at once. There is not 
indeed a clearer point, than that a pardon 
from the King takes away the effedts of any 
former fencence, and makes the perfon par- 
doned precifcly the fame perfon he was be- 
lore the fentence was pronounced againft 
^irn. This queftion muft be judged of ac- 
cording' to the law of England ; and Engliili 
authorities are exprefs to this purpofe : Thus 
Bkwskftone, B. iv* ch. 31. irtjine fays, ** The 
•' effedt of fuch pardon by the King is to 
" make the offender a new man, to acquit 
" him of all corporeal penalties and for- 
•^ feitures annexed to that offence for which 
•* he obtains his pardon ; and not fb much 
•' to reftore his former, as to give him 
*' a new credit and capacity.'* And another 
authority, my Lords, equally refpeflable (I 
mean Bacon's Abridgment^ p. 809.)! lays 
deiWn exadly the fame doflrine. This wit* 
aefsy cherefbre, is and mud; be admiffible^ 

not- 
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notwithftanding the fentence pronounced a* 
gainft him* He has a new credit and capar 
ctty given hina by this pardon, which en- 
ables him to be adduced as a witnefs^ what* 
ever may have been his cbaradler previous tp 
obtaining it. The authority of Sir George 
Mackenzie has, indeed, been ilated as in op*- 
pofition to this argument.^ But things have 
varied fo much fince his days, and his opi<^ 
nions are frequently fo loofe and confufed^ 
that no weight can be given Co his opinion 
in oppofition to fuch dirc^fl and recent au- 
thorities as L have quoted. It is perhaps no 
great authority, my Lords ; but 1 hold a 
newfpaper in my hand, from which it would 
appear that a cafe in England exadlly in 
point was determined in July laft in confift*- 
ency with the authorities I have mention^ 
ed } and another cafe in the 1782 was deter- 
mined in the fame manner. 

As to the fentence of the juftices of peace, . 
I confefs I was furprifed, my Lords, that 
the Cotinfel on the other fide of the bar 
Ihould have urged it, when in fo late a cafe 
as that of Brown and Wilfon in the year 
1774, your Lordiliips found that a fentence 
of the juftices of peace was no bar.againft 
the admiflibility pf a witnefs, nor any fen*- 
tence which proceeded without a jury. I 
therefore fit down, my Lords, in the full 

O con- 



( 106 ) 

convidton that your Lordfhipa will over- 
rule the objedlion againft this witnefs. 

Dean of Faculty. My Lords, this cafe^ & 
far ais I know, has never yet been decided 
by your Lordfhips. The witnefs is in a new 
^(uation ; and in one ^ extraordinary, that 
it well deferves your Lordfhipe ferious coafir 
deration, wlieiher he ought> in law or jn com* 
mon juftice to the pannels, to be allowed to 
^ive ev^idence. My Lord Advocate is mdiUken 
in faying that Mr Brown was pgt under the 
fame apprehenlion with Ainflie^ when he ac- 
cufedthe pannels ; for I qannot conceive cbac 
any man could have better ground than h^ 
to be afraid of the juftice of T^is country ; 
and ceruinlyno man ever fpoke under mor? 

ftrong and immediate fears of a halter, 

Whdn he made his confefilon he ' was ufider 
ftntcnoe of de^th ; at leaft he knew well that 
he was liable to a capital conviction for no( 
having tranfported himfelf conformable to 
the fcnarnce at the Old Bailey. He knew 
that a pardon was neceflary to preferve hid 
life, and that it was Impoffible for him to 
remain in fafety without it in this Co.uqtry, 
The game he played therefore was very evii- 
^ent : he did not accufe Mr Brodie at firft, 
and gave .no information , whatever but a- 
^ainft Smith the panneL My Lords, w^s it 
unnatural for a man of his complesipn \x\ 

fuch 
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Aieh cirtumftaneeS, to have rccoilrfe to fic^ 
tion? Accordingly, whenever Mr Brodie was 
taken, a ilrong accufation againft him was 
for the firft time made by Mr Brown ; and 
this t)ardon was the immediate confequence. 
Lfet your Lordfhips reflecl upon the whole 
of this condu<5t; let the Jury take it into 
their moft ferious confideration ; and I will 
aver, that no evidence was ever offered un- 
der mor« fufpicious circumfldnces. 

The effeft of the pardon, my Lords, is 
another point; and it is one which involves 
the moft important confequences. 

It is admitted on the other (tde of the 
bar, and indeed without their admiffion it 
is in evidence, that this man John Brown 
or Humphry Moore, was fentenced to tranf* 
portation by the courts in England for a fe- 
lony. It is not denied, that a fentence oF 
this nature precludes of itfelf the admiflibi- 
licy of that pcrfoo as a witnefs againft whom 
it is awarded ; but it is faid that this fen- 
tence is a •foreign decree, to whith we are 
not bound to pay any refped. My LordS| 
are not the courts of this country in the 
practice every day of paying refpeA to fo- 
reign decrees ? It is tl^ue, that the decrees 
(if foreign courts receive effed in this coun-* 
try only ex comitate. But it is nothing to me 
upon what principle the courts here give efw 

O 2 fea 



( io8 ) 

fe6l to fuch decrees, if effe<5l: he reiilly given. 
And that fuch fefpe<5l is paid to foreign de- 
crecSjUnlefs wherethey are contrary toour own 
law, is a poficion which no man will conteft. 
To what purpofe then is it Hated that this is 
the fentence of a foreign court, unlefs it be 
flatcd at the fame time thac it i« a fentence 
which your Lordlhips would not have pro- 
nounced in the fame circumftances ? The 
crime of which Brown was convidled is e- 
qually punifhable in both parts of the ifland; 
and the effeds of the fentence following up- 
on the crime, mult, therefore, upon the uni- 
verfal principles by which all nations are 
now guided, be the fame in both' parts of 
the ifland alfo. The objedion then, that the 
decree is foreign, cannot be liftened to by 
your Lordftiips without overturning thofe 
fettled maxims by which your decifions, both 
in this Court and in another Court where 
all your Lordlhips fit, are conftantly di- 
reded. 

' But hisMajefty's pardon, it is faid^ this par- 
don now produced to your Lordlhips, and ob- 
tained for the fole purpofe of endeavouring 
to enable this man to be a witneft, has now 
placed him in the fame fituation as if he 
had never been condemned. My Lords, I 
have heard it faid that the King could make 
^Par^ but that he could npt make a Gentle^ 

man. 
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mafi^ I am (kre that he cannot make a rogue 

an honeil man. This pardpq, therefore, at' 

the ucmoft, can only avert the puniihmenc 

which follows from the fentence. It cannot 

remove the gjuilt of this man, though it may 

fave his life. Can it, indeed, my Lords, be 

fuppofedjthat this amiable prerogative, lodged 

in the hands of the King for the wifeit of 

parpoies, and to be exerted by. him as the fiir 

ther of bis people, ihould have the effe<5k to 

let loofe perfons u]pon fociety, as honeft, as 

rerpe^ablemdn,as men who maybe witnefles, 

may be jurymen, who may decide upon your 

lives or my life to-morrow,, although thefe 

veryperft^s were ycfterday in the eye of law, 

and the eye of rekfon, held as villains, from 

whom no man was fafe, confidered aa 

wretches guil^/ of, and fitted to, perpetrate 

the mod . abominable crimes; and though 

every man knows them to be the fame aa 

they were, and is equally afraid of, and would 

as little trad them as before they obtained a 

remifSon of their crimes ! My Lord x^idvo- 

catehas talked of their obtaining a new cre^ 

dit by the pardon. What is this, my Lords I 

Can it be a new credit to cheat and rob and 

plunder ? Is this pardon to operate like a 

fettlement in a banker's books, wheiii he 

opens a new credit upon the next page after 

old fcores are cleared ? My Lords, ic is im^ 

pof- 
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poffible. To fuppofe « pardon t6 faavi fach 
ci[e<51t9^ is to fopfiofe ic tht moft Yinjufttfxdble 
of all things* 

: My Ldrds* I att billing to aWoi* that this 
]Kirdon fhould have eveiy coiifequence bene-> 
ficiat to Mr BroWn ; that hefliould derive all 
tSte bdneBc from it irhich the pardoti itfelf 
csxpi^^rslf declares to be competent to him^ 
and that no ptart 6f the pumfbn^ent to which 
be tv'as liable befdrfe this ext^nfion of his Ma-^ 
jelly's ctemency can now be inflidled on 
bisii : but this is very different from the pro-' 
pofition^ that he is a good evidence in this or 
ad^y other caufe ; it is no part df his puniih"-' 
orient that ht is not allowed to fwear away 
^le life of his neighbtmr} on the contrarj^, it 
k .rather a favouir td him. That he is intdf-' 
table,, was never a.panif^raeht even before 
the pardon was gramed ; it is only a confer 
^nence of ibe fentenoe fdr a crime of an in-* 
ibb>ous nature which fiices an indelible cha-^ 
n£ler npan hitn, and defcribei him as ^ man 
wbofe tifti^iony is worthy of no regard} and 
thsrt charadler is ho more removed by the 
ij^a^dod than the original truth and authen- 
ticity oi the evidence upon which be was 
eoBvi^led is falfified by it ; oil thb Contrary, 
tb^ pardon cdntains in itfelf the moft unex- 
ceptionable evidence of the guilt and infamy 
of the pcrfoh who i6 obligod to plead it. 

Autho- 



( iM ) 

fide qf the b^r^ bu^ (Key ar^ not t^e autl^>f4^ 
ties of ovir law. Th? authority pf Sif Q^^Qfg^ 
Mackenzie is ^xprefsiy ia th^ir teeth- Tbi4 
is th^ (tcond (ifne (o-day, my Lords, that 4 
have hef^rd cM^ r^fpedabl^ writer tail^ed^ 
UghUy p£ I c^mvH but c^gr^fs my furpri^ 
at it. I}e w^ ^pdoubt^dly ^ m^n of tifc; 
higheft abilities^ fpd he is pur only criminal 
hwy^f. 1 ^injc be is the rRpil ir>^Uigibl<| 
^nd clear of all our jFritf|rs{ ^^d i hfi^p r(t^4 
him wit^ gre^^ H'Q^t. Bv(|: It^s ^utbori^ if 
to be held Ugbt ip this g^aK?«; be?*uf<? jiiiji^ 
opi^ipa is dFqifiyf \^ fftYQWr pf ?|»W objcfiipa^ 
Aq ppiu^Qq. which) l^bpP^b it w^re Rpt 4^in 
yered by fijcb ^igfc ftW^bpf icy in our hw^ fft 
yet fp mu^h \n upifpja with the pommou rca-** 
fon ^d common feelipgs pf inanlciRd, thjit 

I (Kovild dc«^» k itft f empire wq otlipvfy^^ 
port. 

fh« fpncenpe qf the Juftipes of Peace of 
Stirlingflj^re, ip hp been fjtid, form^ no pb^ 
jedioii to t^^ ^p^iOlbili^ of this wiicoeis,: 
becauie it was pronounced without 4t jury, as. 
^\\ th^^ir (emei^ce^ arp. My JU>rdSt tlm is^ 
not tbft rwfop. $orry 1 4|pji tp fay, thai: by 
a decifiop pf fQ\xjr IiprdfcipSi fnagittjraWs ojF; 
bprpi^ghs ^d ^fiffs <)f <fOunties b?^ b^ll* 
found ifttitled tp vl^ip ^tnd iimprifpp Britifb 
ftibje^§ witbPttt 9^ jury, Put will it fee m^n- 
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tained, that perfons Co punifhed will not be 
accounted infamous, and their teftimony re- 
jcded ? My Lords, the reafon why the fen- 
tcnce of the Juftices of peace was held not to 
bar the admiffibility of a witnefs, was be- 
caufe they are not a court of record ; and 
your Lordfliips could not be legally certified 
of what was their judgment. Could this in- 
formation have been Jegally obtained, the 
infamiafaSfi vro\ild have been fuftained as 
Ibfficient without the infamia juris. A man 
is equally' infamous in either cafe, if his pu- 
nifhment be merited. And why is infamia 
faai not always admitted in our law as a fuf- 
ficient bar, but merely becaufe all objedlions 
to witnefles mufl be inflantly verified ; which 
would produce an infinite number of trials 
within trials ; and befides, which is far worfe, 
would be trying a man without a libel, with- 
out allowing him time to produce witnefles, 
and without a Jury. But the infamia faElt^ if 
proved^ and in this cafe the proof is beyond 
difpute, is equally flrong to render a witne fs 
inadmiflible as any infamia juris ^ For it is 
not merely the fentence of a court which 
makes a man inteftable, but the fadt that he 
is a villain. And this is an additional pfoof 
that his Majefty's pardon, which undoubted- 
ly does not juflify * the adl, though it faves the 
adior, cannot take away the infamy attend- 
ant 
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ahfc upon the crime of which he ftancJa cotf-^ 
vidled. 

But tfafe matter does not end here. My 
Lords^ fuppofiog that his Majefty really had 
this incomprehenfible prerogative of change 
ing, by a Iheec of parchment, a corrupt and 
diikonefl heart, and cleanfing it from all it3 
impurities ; I dill maintain that it has. noe 
been exercifed. Where is the claufe in this 
pardon reftorihg Brown to his charader and 
integrity ? You have heard the pardon readj 
and there is no claufe in it to that effedl. He 
is fereened againft puni(hment and every ef- 
fedl of a profecution ; but it would have re-* 
quired a very exprefs claufe indeed, to give 
the pardon the additional force of removing 
the infamy of his fenteneie; and furely the 
warfcneft advocates for prerogative cannot be 
offended at its being faid^ that the King muil 
exercifei. that prerogative before ic$ power can 
be felt. ^ 

My Lords^ I (hall trouble you with no- 
thing farther upon this fubjecSt, whi^h'ap- 
piears to me very clear. The fentence of th< 
Englilh court is no more foreign than thofei 
to which the courts of Scotland give eflFe(5l 
every day. It Is fuch s. fentence as your 
Lordfhips ? would have pronounced had the 
crime been cotAmitted in this country. His 
Majefty's pardon cannot, by our law, reftorei 
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this man from the in^my anneitecl to this 
fentence: and common rcafbn tells ns^ that 
It is beyond the power of kings, becaufe it 
is beyond the power of man, to reinftace a 
man in hts original integrity by their ^/. 

Lord Hailes. My Lords, the Dean of Fa- 
culty has done more for Sir George Macken- 
zie than I was ever able to do, though 1 ftu- 
died him before the Dean of Faculty was 
b0m% Sir George Mackenzie's work ou the 
criminal law, is a medley of opinions form- 
ed from the civil, with what occurred in 
his own pradlice and defultory obfervations 
tipon them* He is exceedingly inaccurate. 
He mtntians^ for inflance, an 3l&, of fede-* 
runt which has no exiflence^ and in many 
other inftances talks equally loofely. With 
regard to the prefent objedtion, my Lords, it 
Is clear that the decree is foreign. By the 
articles of Union, our own laws and forms of 
procedure are fecured to us ; and we have 
a(S little connexion with thofb of England as 
with'«he laws of Japan« being as little bound 
to obey them. At the fame time there is 
always a * amtas to foreign decrees, where 
not iiiconfift^nt with our own kw. Here, 
however, there is no neceffity to enter into 
this queliion^ as the'fent^nc^ in this cafe is 
fuperfeded by th€ pardon* The fentence of 
the juftices of peace weighs nothing with me. 
' ■ ■■ . ^ ' No 



( "5 J 

No fuclk fentchce ought cvci* to render ft 
vrltnefs inadmiffiblc ; for juftices of peace 
are tjways ready enough to banifti a man 
vrKo is accufed from their own territory : £ 
am, therefore, for repelling the objedion. 

Lor J Efkgrove. My Lords, 1 think this a 
matter of very great importanae, I am clear 
of opinion, that it is beyond the prerogative 
of. the Crown to render a perfon capable of 
being a wiitnefs by granting him a pardon. 
I know no fuch prerogative. But, my Lords, 
the decree here ia a foreign decree, and in 
judging of it wc muft confider thii law of 
the country where it was pronounced ; and 
from the authorities, my Lords, which have 
been quoted, it appears that a pardon in 
England does take off the whole confequen- 
ces of the fentence. And in my opinion, xt 
would be highly unjuft, that the Eqglifti fen- 
tence {hou}d be allowed to militate againft 
him exaiHy as it would do iri England, and 
not at the fame time to give the pardon th^ 
fame efFe<El which it would have in that 
country. The comitas due to the fentence of 
an Englifh courts is alfo due to the pardon^^ 
or to the fentence which an Englilh court 
iTvould pronounce in confequence of that; 
pardon. 1 cannot figure a more grievoug 
puni(hment than that of being held out as 
'a perfon incapable of giving telUmony in any 

P 2 caufej 
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•caufe; and if by the law of England all the 
Gonfequerices of a fentence are done away by 
his Majefty's pardon, then this goes among 
the reft. Had the crime been committed, 
or the fentence pronounced, in Scotland, I 
would have had another opinion, I do not 
fit here, my Lords, to pafs judgment upon 
authors long fince dead. But the fame opi-. 
nion is delivered by Dirleton which is given 
by Sir George Mackenzie ; and bis authority 
will not, I fuppofe, be queftioned by any 
lawyer. And 1 bold it to be the law of 
Scotland, that a pardon does not reftorc the 
perfon pardoned, fo as to free him. from the 
infamy attending his crime : But as the . law 
of b ngland, the law of that cpuntry where, 
the crime was committed, and the fentence 
pronounced, fays otherwife,. 1 am bound ta 
repel the obje<5lion. 

' Lord Stqnefeld, My Lords, I am for re- 
pelling the objedlion . It was repelled in the 
cafe of Lord Caftlehaven in the State Trials. 

Lord Swinton. My Lord, this is a que- 
ftion of fo much delicacy and importance, 
that 1 could have willied more time to hs^ve 
weighed what 1 have heard from the coun- 
fel, than the forms of court will admit of. 

The queftion is, Whether his Majefty's 

pardon did fo far reftore John Brown to the 

(chara(£l?r and reputatipp he held before hi$; 

, conyi£tipn| 



( M7 ) 

convidlion, as to* inzkt Ms evidence ^cimi& 
fible in the preferic trial? 

In fubftance, my opinion concurs with that 
of my brethren, for repelling^ in the cit- 
€uai dances of the prefent jcafc, the objediom 
to the ;admiffibility of the witnefs, leaving 
his credit to the cotafciences and good itnik 
of the jury. 

Had John Brown's convicSlion proceeded 
upon a jury, trial in Scotland, 1 woujd h«tve 
been of a different opinion. There ar^, ia 
thtjirft place, feveral texts ia the Civil LawF 
upon this topic, all clearly purporting, t feat 
a remiflion, fo far from reftoring, even We- 
mifhed, the reputation of him whom it re^ 
lieved from punifhment. Next, our riiuni- 
cipal law is perfedly explicit to the fame efr 
fedl. The ftatutes of Robert!, among others 
therein debarred from giving evidence,.mea- 
lions consists redeemed from jujlke. ThU adt 
is exprefsly quoted, and * laid down as law 
by Sir George Mackenzie, who is at lead 
our ihoft incient author upon the criminal 
law,vand there is no prad;Lce or deciiiQn ju> 
ih6 contrary. 

Theie observations, however, I do not apply 
to the prefent cafe : for here the convidlion 
and fentehce are from England : The infamy 
therefore difabling Brown to be a witnefg 
firifing in the law of that country, and co- 

P 3 ming 
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ming here^ muft bring its chandler and coa^ 
ftru6tion and effedsaJbng wich ic» 

I (^{brve that one of theie effe<EU was the 
reftoiing a criimnal pardoned to the ftate 
and charader that he held previous to the 
eonvidlioa. The authorities referred to by 
Lord Advocate proves this ; and in addi- 
tion to thefe, I ihall only mention to your 
Lordfhips Mr BuUer's Treatife on Trials, a 
book of great authority : which lays down, 
that if a per/on found guiity^ on an indidment 
^r perjury^ at common laiie^ be pardoned by 
the king, he will be a good witnefs ; bocavfe 
the king has power to take off every part cf the 
fumjhment. As to the ientence of the jafti^ 
Ctts of peace of the county of Stirling, bani(h^ 
ing Brown by his own conieQt from that 
county, no ftrefs can be laid on it ; as it is 
now a fetded point, that no fentence of an 
inferiw court, proceeding without the ver- 
dict, of a jury, is fafBcient to fet afide any 
pei*fon from being a witnefs. 

Lord Jujiice Clerk. My Lords, I will not 
fay a word about the fentence of the juftices 
of peace, nor of what would have been the 
cafe had the crime been committed, or fen- 
^nce pronounced, in Scotland. 1 would 
hold the decree in England pro veritate^ and 
gire.it eflPeft accordingly. But, my Lords, 
^ the pardon frees this man from the. penal 

confequences 
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conieqttences of his fentcnce, although I were 
to hold that it does not rehabilitate him in 
Scoclabd, (till it leaves only the infamafa&i^ 
for the infamn juris iss eo iffo^ done away« 
And, my Lords, nothing can fee afide-a wit^ 
hefi unlefs infamia juris. The Dean of Fa-» 
culty argued this objedlion with great inge* 
nnicy ; but he founded his whole argument 
on the proportion that an infamia faiVt^ if it 
was capable of proof, was a fufficient objec<« 
tion to the admiffibility of a witneis ; aad; 
indeed, unlefs this propofition Were true, his 
whole argument falls to the graund. Buti 
my Lords, this propofition is evidently fal-« 
lacious ; and I need tife no <>ther inftanco 
than that of Ainilie^ who, like every other 
king^s evidence^ admitted in the very bofom 
of his depofitidn an ift/dmiajaffi, in fo far at 
he 'was concerned in the commiffion of the 
crime charged againfl the pannels ; and yet 
it was not even pretended that this was an ' 
objedtion to his admiffibility ; and youi^ 
Lordfhips every day allow dbe examination 
of witnejQTes in the fame fituation. I am, 
thereifore, cle&r for repelling the ob^edfcion. 

The witnefs Called in and fWorn. 

Lord Jufticc Clerk. - John Brown, you arof 
called here to give evidence regarding a mat^ 
ter in which it is generally fuppofed that you 

yooif* ' 
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ycmfcli had fome concern. You are txi^ 
informed by the Cotirt, that although you 
may have had fuch a> concern^ you are in no 
danger to fpeak the truth ; becaufe^ being 
adduced as a M^itnefs againfl: the prifoners at 
uhe bary you cannot be tried for the crime of 
which they are accufed ; and you will take 
notice, that whatever ytou may have faid a* 
gainft thefe men, in the different declarations 
which you emitted before the Sheriff, which 
are now deftroyed, you are now bound by 
the great oath which you have fworn to tell 
the truth J «nd that if you iay any thing to 
the prejnice of thefe men that is not' true, or 
if you conceal any part of the truth, with a 
view to favour them^ you will' thereby be 
guilty of the crime of perjury, for wliich 
you will be liable to be tried by this Court^ 
and feverely punifh^d ; arid you will commit 
a heinous offence in the fight of the Almighty 
God, and thereby endanger your immortal 
foul. : . : 

Witnefs. I am acquainted with the* pan- 
ncls,- and have been frequently in company 
with them, and with Andrew Ainflie then a 
flioemaker in Edinburgh. I know that the 
General Excife-office ' in Cheffels*s buildings 
was broken into upon the 5th of March laft; 
1 was myielf oiie of them i;hat broke into it^ 
and Andrew Ainilie and the prifoners were 

alongft 
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alongfl with me. George Smith and \ were 
iTirith^n the office, Brodi^ was at the door, aQ4 
Andrew Ainflie without )^eepiqg watch. 
We hacl refolved three months before tq 
break into it ; and upon ^he night in which 
the maions walked lafl winter, Smith came 
to me and told me that he had unlocked the 
door : I accompanied him^ and we wen^c in, 
together. We opened the inner door vrith 
a pair of toupee- irons ; but none of the key« 
vre bad would open the oalhier's door. 
Thinking ic too late to remain longer, we 
canpie out again; but y^c coqld not Iqcl^ th^ 
outer door, and therefore left i( unlocked. 
La(t fpring Ainflie and I went to Pudding-* 
(Ion, and drank a bottle qf porter in a honf? 
there : afterwards we went into a field in th? 
neighbourhood, in which . there ^yas two 
ploughs, and carried off the coulter of one qf 
them^ which we hid in Salifbury Craigs^ 
On the evening of the 5th of March, which 
was two or three days afterwards, when it 
was about; dark, Ainflie and I went out tq 
SaUfbury Craigs for the coulter, and brought 
it in with us to Smith's. Smith was at 
home, but Brodie was not yet come, although 
we cxpeded him. The hour at which we 
had agreed to meet was feven, but Mr Bro- 
die did not come unti) near eight. We were 
in Smith's room above flairs when Brodie 

Q^ joined 
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joined us ; and we there drank fome gin and 
black- cork, and eat fome herrings. — I mean 
by black-cork Bell's beer. Mr Brodie was 
then in black ; in the preceding part of the 
day I ftw him in white cloches, i do not 
remember that he had a great coat on when 
he came to ijs in Smith's. When he enter- 
ed the room he bad a pocket-piftol in his 
hand, and repeated the verfe of a fong from 
a play, — words like " We'll turn all our lead 
•* into gold*/' or fuch like. After we were 
^11 met together, it was agreed upon, that 
Ainflie fliould be within the rails, Brodie 
within the outer-door, and that Smith and I 
fhould go into the Excife- office. Ainflie left 
Smith's firft, and in fome time after 1 • fol- 
lowed : when 1 came to the mouth of the 
entry to Cheffek's buildings, I met the old 
man who ufually locked the door, and went 
after him, and faw him go home. When I 
came back, I met Brodie in the entry, who 
told me that Smith had gone into the olBBce, 
1 went down the clofe with him, and recei- 

ve4 

' • Let us take the road. 

. |Iark ! I hear the found of coaches ; 
The hoiXT of attack approaches : • 

To your arms, brave boys, and load. 

See the ball I hold I 
Let the chemifts toil like afTesj 
pur fire their fire furpafles, 

And turns our lead to goId(. 
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ved the ronlter from . Ainllie, and carried it 
in with me to the office. 1 found Smith ia 
the large outer-room, and aflifted him to 
force open the door of the cafliier's room 
with the conker and a fmall iron crow. Af- 
ter we got in, Smith, who had a dark Ian- 
thorn with him, opened every place where h6 
fufpe<5led there was any money; fome by vio- 
lence, and others with keys which we found 
in the room. We continued there about 
half an hour, and found about fixteen pounds 
of money. We heard fome perlba come up 
flairs ; Smith faid he fuppofed it was fome 
of the ilerks going into one of the rooms^ 
When we came down flairs, Brodie and Ain- 
flie Were both gone:. We then cam(? up to 
the Canongate, and went acrofs ic, and down 
.another ftreet a. little belo.w.j I (Ippped in the 
middle of this lall ftreet, pulled off my great 
coat, and gave it to Smith. I then returned^ 
went down to the Excife* office door, where 
every thing feemed to be quiet j afterward^ 
1 went to Smithes houfe, where in a little 
1 was joined by Smith, and foon after- 
wards by Ainflie. 1 did not remain there 
long, when Smith recommended it, to me 
and Ainflie to go over to Frafcr^s hpufeiiji 
the New Town, that we might avoid fufpi- 
cion ; and we went accordingly^ , I knew at 
• Qjz ^ the 
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iht tithe ihzi Smith yrz^ tnakinfe i key for 
the Excifc-oiScc, [Here the witnfefs was 
fhowQ a keyj. That b the key he fo made, 
and with which hfe opened the door. We had 
three pair of piflols alongft with us, all of 
ivhich were previoiifly loaded by Smith with 
powder and balL (Here the piftols iibeliecl 
on were ihown the witnelsj* Thefe are k 
pait of them; but whether that pair was tar- 
ried to the Excife- office by Smith or tnt t 
cannot fay. I faw Mr Brodie have a piftol 
in his hand in Smithes houfe. When Brodifc 
came to Smithes firil that^ night, hfe brought 
with him fome fmaH keys, and a pickiock 
which we all looked at. [Here the picklock 
libelled on was fliown to the witnefs]. This 
io the fame* On Friday the yth of March, 
the nioney whit:h we got in the Ercife- office 
was equally divided between uis ; and 1 got 
about L. 4 to tny £hare. 1 faw all the money 
in Smithes room above flairs before it was 
divided ; ^nA there was two L. 5 bank-notea 
amongft it. On Friday evening I Went with 
Smith and Ainfflie to Dryfdale's in the New 
Town, and faw him ching'e one of the L. 5 
notes th^rc, when purehafmg a ticket for 
hh wife in the tnail- coach. On the night 
on which we broke iiito the Eicife-omce 
Brodie was not difgui'fed^ but Smith and 1 

had 
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had crapes lii our pockets, imd iSmith had 
likewife a wig, which 1 believe hiid orice be- 
longed to Brodie^s father. I went to *Williarti 
Middleton on Friday Aight the 7th df March 
lad, and told him that I willied to tazltt k 
difcovery as to the late robberies : be tarried 
me the fame night to Mr Scott the procuri- 
tor-fifcal, and next day I was Tent into Eng- 
land. I returned on the i jth of March; 
was/ the fame day examined by the Sherifl!; 
and then for the nrft time I mentioned that 
Mr Brodie had been concerned with us *. 
Ainflie informed Smith and I that he haA 
feen two men come up the dofe before life 
quitted his poft at the Excife office and weftt 
away. Smith carried the money which was 
found in the Excife- office away with hiid, 
and he afterwards gave it to Brodie, who 
made a fair divifion of it oh the Friday:-^ 
On the Thurfday I did not fee bini 

Lord Hailes. John Brown, you have al- 
ready been told by the Court, that yoCi 
ought to pay no regard to what was con- 
tained 

* It was dearly proved in the cotnrfe of thfe trial, atitt 
I had otherwife dG^afioa to know, thaft there was no mfor-< 
matioQ given agatnft Mr Btodic until Monday the toth^ 
when the unfortunate Smith was examined. A warrant 
was immediately ifiujed for apprehending him, and a feartlr 
madie, %ut it was too late j he fiad %imt fdr lidndcM} the 
preceding dsTjT* . , .1 
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tainM in your declarations before .the She- 
riff; and that whatever you may have for- 
merly faid, you cannot now hurt yourfelf 
by fpeaking the truth* I entreat you to re- 
flect on the evidence you have given this 
night ; and if you are confcious of having 
{aid any thing which you ought not to have 
faid, that you may fay fo to the Court and 
to the Jury. It is not as yet too late ; but 
if you negledl the opportunity which yoii 
now have, it will never recur to you again : 
and I earneftly defire you to beware of this, 
that if you have faid any thing this night to 
the prejudice of thefe men at the bar that is 
not true, and if you do not undeceive the 
Court and the Jury before you leave this 
houfe, you will commit a moft heinous fin 
againft the God of Heaven, in whofe pre- 
fence you now (land; and you will be guilty 
of perjury and of murder ! 

Dean of Faculty. When you went firft to 
Mr Scott, did you fay any thing concerning 
the breaking of the Excife-office ? 

Witnefs. Idid. 

Dean of Faculty, Who did you fay was 
concerned with you ? 

Witnefs. ' George Smith. I did not men* 
tion either Brodie or Ainflie until I returned 
from England. 

Mr John Clerk. Pray, Sir, how do you 
know that to be the key with which Mr 

Smith 
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Smith opened the door of the Excife-office? 
you faid juft now that you was no^ prefent 
when Smith opened the door ; that he was 
in before you arrived. 

Witncf^. I know very well that that was 
the key, becaufe Itnew he made it for ths^t 
purpofe. 

Mtjohn Clerk. But how do you know that 
he opened the door with that key on the 5th 
of March? 

Witnefs. I know he tpade the key fb far 
back as November laft. You will not fhow 
me fuch a key in tdihburgh : There is no 
fmith in this city could make fuch a key. ^ 

Mir John Ckfk. That is no anfwer to my 
queftion. 

Lord Jufitce Ctcrk. It is enough to fatisfy 
any fenfible man. 

Mr John Clerk. It is for the Jury, my 
Lord, to judge of that. 

Deart of Faculty. Are you fure that Mr 
Brodie brought his piftols to Smith's in the 
afternoon ? 

Witnejs. I am certain. 

Dean of Faculty. Did you not fay, that 
when-he came to Smith's before eight o'clock, 
that he had his piftol in his hand ? 

Wilnefs. Idid. 

Xlean of Faculty. How could he have 

left 
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kft thevfx at Smith'^ then in the after- 
noon ? , . 

Witn^u I did not fay be left them t^ere; 
he brought them there, but carried them 
away with him again. 

Deanof Faculty,. W»8 it thefe piftols? [The 
pi Hols produced.] 

Witncfs. No, , not thefe ; I did not . fay 
thefe, but another pair, fince the truth muft 
be told Do not think to trap me ; ypu may 
xnak^ fomethiffg pf me by fair means, but 
not by foul. \ do not vnderftand the 
meaning of being thus teized by impertinent 
queftions. 

D^n qf Faulty. The more violent the 
gentleman is, fo much the better for my 
client. The Jury will take notice of the m»n^ 
ner in which he gives his evidence. ' 

Lord E/kgrtn^tf My Lord, the witnefs 
fbould be told that he ougb? not to talk in 
that manner to the Counfel. 

Lord Juftice Clerk. Mr Brown, you are 
going too far ; it is the duty qf thefe gentle- 
men to put queftions to yoij. . 

Mr John Clerk. You mentioned your ha- 
ving on a great coat when you broke into 
the £?ccife<-office; pr^y, Sir, was that great 
coat your own, or to whoaj . did it be- 

Witpcfs. It belonged to Michael Hender- 

fon 
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fon (iabler iii tht iGrrafs*-nnaTket, and I cat=» 
tied it home to him the foUowing night. 

Mr John Clerk. Did you not carry any 
thing to Mr Header fon atongft with it > 

Wilnefs. I did not. 

Dean of faculty. At what hour, Sir, did 
you go to the Excife- office on the night you 
have mentioned, and when did you return 
to Smith's ? ^ 

Witnefs^ I went to the Excife. office about 
8 o'clock, and returned about 9 o'clock. 

]j)rd Juftice Clerk. John Brown, you ap* 
pear to be a clever fellow ; and I hope you 
will now abandon your diffipated courfesj 
and betake yourfelf to fomc honeft employ* 
ment. 

Witnefs. My Lord, be aflured my fu* 
ture life fhall make amends for my paft coa« 
duifl.* 

Lord Advocate, My Lord, the evidence ^ 
on the part of the Crown being now clofed^ 
the declarations And bther writings which 
have been authenticated in the prefence of 
your Lordfhips fall now to be read to the 
Jury ; but as there are fome part* of Scnith's 
declarations which relate to matters not im- 
mediately contiCifled with the fubjciEi of the 
prefcut trial, I do not defire that thefe parte 
of bis declarations Ihould now be read -by 
the clerk or communicated to the Jury. 

R [After 
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[After fome converfation, tliis propo/af, 
which did much honour to his Lord- 
ihip, was agreed to ;• and fuch parts of* 
the declarations as were not read in 
Court were pafted over with paper, 
that they might not be looked into 
through miftake by the Jury after they 
were inclofed.] 



^he foUo'wing are fuch parts of the Declarations^ 
Letters^ and Scrolls^ as fell under the rconji- 
deration of the Jury. 

DECLARATIONS of GEORGE SMITH. 

N^L 

At Edinlurgh^ Sth March 1788. 
The which day compeared, in prefence of 
Archibald Cockburn, Efq; his Majefty's fhe- 
rifF-depute of the (hire of Edinburgh, George 
Smith grocer in Edinburgh ; .who being exa- 
mined and interrogate by the Sheriff, declares^ 
/ That it is about a year and a half ago fincc 
the declarant came to Scotland : That he was 

never 
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aevcr was in it before : That he was born at 
Boxford, within four miles of Newburgh, 
Berkflbiire : That the declarant and his wife 
travelled the country of England as hawkers 
with ^a horfe and a cart : That he brought a 
horfe to this country, but no cart: That when 
he firft came to Edinburgh he put up at Mi- 
chael Henderibn's, having heard his houfe 
mentioned by travellers in England as a tra- 
veller's inn : That he was taken ill after his 
arrival in this country, and confined for a- 
bout four months, in Michael Henderfon's, 
which obliged him to fend for his wife to 
this place: That he fent for goods from^ 
England; which h^ fold, ze alfo his horfe, in 
order to fupport himfelf : That fince he 
came to this country he has frequent- 
ed Clark's in the Flelh-market Ciofe, which 
is a gamibling houfe, and in which houfe 
he was in ufe to meet with a variety of 
people, and, among the reft Andrew Ainjlie 
and John Broivn: That the declarant firft got 
acquainted both wich Ainflie and Brown in 
Michael Henderfon's : That Ainflie gave 
himfelf out for a fhoemaker ; but the decla- 
rant cannot tell of what profeffion Brown is : • 
That the cJui?\ as it was called, at Clark's, as 
the declarant believes, has done little for 
thefe three months paft : That the declarant 
never played there^ to go very deep, and was 
aever feen to win or loofe above thirty Ihil- 
R 2 lings 
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lings having ilever taken more than that Aim 
in his pocket ^long with him; bur, upon recol- 
IciSlion, thinks he has won above thirty fhil-r 
ling. That the declarant inclines to believe that 
John Brown hi^s rather been unfortunate at 
tiie club : Declarer and acknowledges, that 
the declarj^nt took a Cellar in Stevenlaw's 
flofe from a. woman whom he now fees in 
the office : That the declarant afterwards 
took Ainflie to tjie fjiid woman, and told her 
that this was the gentleman who was to pof- 
fcfs her cellar; but he does not remember of 
(lalling him by the name of Campbell or any 
pther n^me : That the declarant gave the 
yent, which was ten {hillings, to Ainflie, who 
gave it to the woman : Declares,- That the 
declarant wpnc with Ainflie to Mrs Clark's 
houfe in George\s fquare, where Ainflie took 
a ftable from th^t lady ; but the declai*ant 
imd Ainflie remained in the kitchen, and nei- 
ther of them faw Mrs Clark, as he thinks : 
That the declarant does not now recolledl for 
what purpofe Ainflie faid it was he wanted 
to rent the ftable : That the declarant faw 
^injlk pay five fbillings,or fome fuch fum, a^ 
a month's rent for the . ftable ^r advance: 
And being interrogate, What was thepurpoft 
pf the vice which (lands in the cellar of hi? 
houfe ? declares. That he has had that for 
' jhefc ffven pr fight 7ears, and that he ufed 

it 
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it for putting tongues into buckles^ or iny 
thing of that fbn ; but that he has not uied 
it fince he came to his prefenc houfe : That 
his vife intended to have fet out this d^f 
oxx a vifit to her relations in England; and 
for that purpofe the declarant took out for 
her a ticket in the mail coach at Dryfdale^ 
where he changed a Glafgow five pound 
note, and paid for it : Declares, That the black 
dog now in the oflice belongs to a neighbour 
of his ; but from the declarant giving hini 
now and then fome bones to pick, he frc-^ 
quents the declarant's houfe, and follows him 
and his wife : That the note he exchanged 
at Dryfdale's the declarant has had in hirf 
pofTedion for above two months part : That 
he got it from a fmuggler, and it was batter- 
ed then as ii is now. This he declares to be 
fruth : and declares he cannot write. 

r 

(Signed). Archibaj-b CocKBUitii* 



J t Edinburgh y loth March lySS years;. 

The which day compeared, in prefence of 
the Sheriff of. tdinburgii George Smith, for- 
merly examined on Saturday the 8th current. 
After having fent notice to the flieriff that he 

wifhed 
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ytfi&ed to fpcak with liim^ caitie to the oflSce, 
iiid «oid the Sheriff, that he wiflied to have 
^n opportunity of making a clean breaft, and 
telling the truth : upon which the Sheriff in- 
formed him, that as the Sheriff knew he ftood 
VI itt very tidclifh fituation, it was his duty to 
let hi^ know9 that whatever he told or diC- 
tlofed was.not. to be accepted of under any 
Condition or promife whatever that his do- 
¥Jg ^o would operate any thing in his favours ; 
9nd that therefore he was at perfeG freedom, 
cither to ipeak out or to hold his tongue, as 
}^ judged beft: And/that the faid George 
Smith having dedared, ;that he wifhed to 
^U the truth, and commtoicate all the guilty 
fccnes in which he had been concerned for 
feme thne pad fince he came to the town of 
ILdinburgh, he ;was . defired to proceed—— 
And Declares^ That chq Wedne0ay evening 
the fifth inftant, the declarant, along with 
William Brodie, John Brown, and Andrew 
Anflie, between the hours of eight and ten 
o'clock at night, broke in^o the txcife-office^ 
and carried off from that about fixteen pounds, 
confifting of two five pound notes, four guinea 
notes, one twenty-lhilli»g note^ and about 
fevcnteen fhillings and fixpcnce in filver : 
That this money was divided among them, 
and Brodie received his fhare: That Brodie 
£rft planned the Excife-office, and repeatedly 

carried 
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carried the declarant there» under pretence of 

calling for Mr C from ■ ■ ' ' , and o- 

ther people, in order to learn the fituation 
of the place; and on one of thefe occa- 
fions, the declarant obferved the key of the 
outer door hung upon a nail near by it; and 
without taking it down, he clapped fome pot- 
ty upon it, and carried away the wards: That 
Brodie took a drawing of the wards of that 
key, which the declarant thinks he has in 
his pofleffion: That Brodie told the declarant 
how to get into the calhier's defk, and where 
the money lay, which was in two places ; and 
in each of thefe places fonae money was found: 
That Brodie came to the knowledge of thefe 
circumftances by being prefent when Mr C — 

— from , who is a conne£tion of Bro- 

die's, drew money at the cafcier's office: That 
when they broke into the Excife-office, the 
outer-door was opened by a key which the 
declarant had fitted from the. pattern before 
mentioned: That the plan of accomplifhing 
this bufinefs was as follows— Ainflie was to keep 
on the outfide of the office hanging over the 
pallifadoes in the entry, with a whittle of 
ivroy, which was purchafed by Brodie the 
night before; with which, if the man be- 
longing to the Excife came, , he was to give 
one whittle; and if any ferious alarm was 
perceived, he was to give three whittles, and 

then 
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then make the beft of his way to the £xcifcf ^ 
gardens in the Canongate, in order ta affift 
the declarant, Brodie, and Brown, to get out 
at the back window of the hal), it being de- 
termined^ in cafe of furprife^ to bolt the outer 
door on the ih{ide, and make the beft of 
their way by the window: That Anflie was 
armed only with a ftick, which he left fome- 
wh^re in the court, and which fticfc was pur- 
chafed by the deelarant: That Brodie had a 
brace of piftols, the declarant a brace aiid a 
half, and Brown a brace, which the cJecfarant 
borrowed from Michael Henderfon's: That 
thefe arms were all loaded with double balls^ 
as they were determined not to be taken 
whatever fhould be the confequence: That 
the declarant and Brown were told afterwards 
by Brodie and Ainflie, that a perfon had come 
tunning down the' (5ourt, and gone in at the 
outer-door, and up ftairs: T7iat upon this Ain-» 
flie had given the alarm by a whittle, as was 
agreed upon, and made the beft of his way, 
but none of them in the infide heard the 
whiftle, at leaft neither Brown nor the decla- 
rant did, and Brodie faid he did not: That 
when the door opened, Brodie was {landing 
behind it; and upon the perfon's running up 
ftairs, Brodie made off: That the decla- 
rant and Brown, when in the calhier's room^ 
heard the outer-door open; but truftihg to 

Brodie's 
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Brodie*6 being at the door, and ftaunch, thejp 
did not mind it: That the declarant and 
Brown, when coming out of the cafhier's of- 
fice, heard aperfon coming haftily down flairs ; 
•which made them flop, or they muft have 
met him: That upon this the declarant faid 
to Brown, £kre muft he treachery; get out your 
pi/lols^ and cock them; which they did accor- 
didgly: That upon coming to the outer-door 
they found it fliut; the declarant and Brown 
having feen the perfoh that came down' flaird 
fmack the door after him when he went a- 
way: That the declarant and Brown went 
down into Y^oung's ftreet, where Brown gave 
the declarant a fmallcrow, with fbme wedges, 
and a fhirt, as alfo a large chifel: That the 
ehifel and the fhirt were given to Brodie af- 
terwards with the bank-notes,, the declarant's 
dark lanthorn, and two bottles which they 
had carried from the Excife-office, and took 
for wine: That the key with which the outer- 
door was opened, the crow, and a pair of 
curling-irons with which the outer-door of the 
cafhier's room was opened, were all hid by 
the declarant in a wall between the earthen 
mound and the north bridge: That in virtue 
of repeated obfervations, it was difcovered 
that two men watched the Excife-office time 
about; and Ainflie and Brown found out, that 
from ejgjit to ten o'clock at night there were 
S commonly 
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commcmly noman In ttelExcife-officejMdiich 
V7as the reafqn of the thing being done at that 
time- That it was concerted by Brodie^ in 
cafe of interruption by the man coming into 
the office before the bufmefs was accomplifli- 
td^ to codceal themfelves quietly until he was 
gone to reft, and then to fecure him; and they 
were> if this happened, to pi^rfonate fmugglcrs 
who came in fearch of their property that had 
been feized ; and the declarant had a tvig of 
Brodie's father's in his pocket in order to 
difguife himfelf : That the wig and fcarf and 
imall wedges were left in the fecond arch from 
the fouth of the north bridge : That one fcarf 
■jYas within the wig: That Brodie, after ha- 
ving been in the Excife, where he had on 
black cloaths, wetit home aftd' changed them 
to his ordinary drefs 6{ a marbled colour 
and round hat; and Brodie told the declarant, 
that his fifter had remarked him changing hid 
drefs in fuch a hurry. ItecUres, That Brodie 
Ijrought with him to the declarant's houfe a day 
before, as he thinks* the Excife-ofBce Waa rob- 
bed, a coil of ropes, new, which he either had 
in his pofTe/Iion or muft have bought, as^lfo a 
ftrong chifel with a brafs virfol, and two 
J)iecc8 of wax-taper: That the brafs chifel is, 
^3 the declar&nt belieyes, now in Brodie's fhop 
or houig: That the coulter with which the inner 
dwr;of thf SxciferQifice ^4$ broke open, and 
. • ' two 
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twoiroiiwedge^s were tajkcn from a plough b/ 
Bt-own and Ainflie near to Duddingfton, as they 
f^id) the Friday before ; and the declarant makes 
no doubt but a black dog^ Rodney, might be 
\srith them, \*hich ufed to follow the declaran; 
and them: That. the coulter and wedges wor^ 
left in th^ cafhier's office, and were CQiice4e4 
in Saliibury craigs from the time the coultet 
was taken away to the time the Excife-Qfiic* 
was broke. This he declares to be truth; 
And further declares^ That the ropes brought 
by Brodie as before mentioned are in the de^ 
clarant's houfe, as alfo a vice and files^ and ft 
fpring-faw, with which the declarant ufed \9 
make and alter keys: That the faw the decjljk- 
rant got from Btodie about five or fix month* 
agof: That the declarant before this bought s^ 
faw with a pair of large pincers at a hardware 
ftipp helbw Peter Forrefter's on the high ftreet j 
.ana the declarant inplines to .thipk that Pro-^ 
die bought hi$ faw at the. fame p'^ce: That 
in the declai^lut^s drawer, along with the fai4 
faw and filesr^ ther^ will alfo be found a key- 
hole faw, which Was bought aftd given to the 
declarant by 'Brodie. Thfs he alfo declares to* 
be truth:. And declares, That' the declaration, 
emitted by him on Saturday laft, fo far as i^ 
itjcgnfillcnt with the prefent, is not true, 

/siL»^A\ S OMotiQ^ Smith. - 

' ^ N» ni. 
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At Edinburgh^ igfb March I y SB ^ 
The which day compeared, in prefence 
of Archibald Cockburn, Efq; advocate, hia. 
Majefty's Sheriff depute of the (hire of Edin- 
burgh, George Smith, prefent prifoner in the 
tolbooth of Edinburgh, who being examined, 
declares,That the fmall crow, the falfe^ key,and 
the curling- tongs, now ftiown to him^ are- the 
fame that were found by the dedlarant, Wil- 
liam Middletbn, A. Williamfbn, and J. Mur- 
ray^ in an old dyke, on the i6th inftant, 
and the label annexed to them is figned by 
the declarant as relative hereto, of this date. 
Declares, That the faid crow was carried to 
the Excife-office for the purpofc of opening 
the defks in the cafhier's room : That the 
faid falfe-kcy is the one that opened the 
outer- door of the Excife,.and the curling- 
tongs were fquared at the point by the de- 
clarant, and taken t6 the Excife for the pur- 
pofe of opening the fpring- latch of the outer- 
door of the cafhier's room, which it did. And 
being ihown a couher and two wedges, de- 
clares, That he believes they are the fame that 
^ere ufed in forcing open the inner-door of 
thecafliier^s room in the Excife, and were left 
there ; and being alfo ihown a fpur with the 
upper* leather ^t it, declares, That it belongs 
► .».''.- to 
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to Willfam Brodie ; and the decl^n^nt tore 
the end of the leather, in or<derthat it might 
appear, when found, to have dropped from 
the foot by its being torn by accident by the 
buckle : That Brodie brought the faid fpur 
to the declarant's . houfe ; and from thence 
it was taken to the Excife-ofiEce, on purpofe 
that it might be left ^here, to make it be be- 
lieved it had been done by fome perf(His ott 
horfeback : That the fpur viras left in thi 
Excife-oflSice by John Brown, a$ the declar 
rant was told by him upon the declarant's 
queftioning him if he had done it ; and the 
label annexed to the fpur is figned by the 
declarant as relative hereto, of this date* 
And being (hown a parcel of ropes, which 
the declarant is now told were found in his 
houfe, declares, That the declarant has no 
doubt but they are ^he fame ropes which 
were brought to the declarant's houfe by 
Brodie; and, after being knotted into a 
ladder, were carried to the Excife by the de- 
clarant, brought from thence by him, and 
unknotted again in the declarant's houfe ; in 
which cafe he now fees they are. And be- 
ing ihown a picklock which the declarant is 
informed was found in William Brodie's 
counting-room in the ftiop, declares. That 
it is the fame which William Brodie gave to 
the declarant in his own. houfe befpre th^y 

went; 
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lirettt to the Excife, and which l^rodie want* 
Jtd to faften with fome nails, as the hafndle 
x>f it went round when the picklock was 
minch prefled. Declares, That the decla- 
rant carried that picklock to the ExcKe- of- 
fice; and after they had left it, it was re- 
turned by the declarant to Brodie when un* 
d)Br the arch of the North Bridge, where 
.Brodie*s father's wig, the fcarf, and wedges, 
were left as mentioned in his declaration 
of the loth inftant; and the label annex- 
ed to the faid picklock is figned by the de- 
clarant as relative hereto, of this date* 
And being (hown a black cafe with a lid to 
it, the cafe full of potty, declares. That it 
was found, as the declarant thinks, in Mr 
Brodie^s drawers by the declarant and Geo* 
WilUamfon, on Monday the loth inftant: 
That the declarant had often feen the faid 
tafe with potty in it before in Brodie^s pof- 
feffion, when in the declarant-s houfc ; and 
the declarant approved of Brodie's keeping 
the potty in a cafe, as the lid prevented the 
impreiTion of a key, when taken, from be- 
ing defaced ; and the faid cafe and potty 
having now a label annexed to it, the fame 
is figned by the declarant as relative hereto, 
of this date. And being fhown a L. 5 note, 
declares. That it is the fame L. 5 note which 
the deciarantcarried to Dryfdale^s and chan- 
ged 
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ged there, to purchafe his wife a ticket in 
the NeWcaftle ftagc : That the declarant be- 
lieves it to be one of the L. 5 notes taken 
frofn the Exctfc-^offce, they being both of 
the Glafgow B^nk ; but the other L. 5 rtbte 
-was not ornamented with thfe fanie colour 
with the one now (hown tO' him : Thit the 
notes were palled on the back by Brodic ; 
and the one now J)roduced is figned by the 
declarant as rfelative Jbereto, of this date* 
And' being {ho'^tiri parcelof keys, dcclare^t 
That they are the fame which were pointed 
out by the declarant, concealed in Sali£baryr 
craigs. on the 17th inrtant, to William Mid* 
dleton, Alexander: Williartifon, and Jame* 
Murray ; and the label annexed to them ts 
figried by the declarant as relative hcret^i 
of this date. Declares, That the hiads and 
ftalks of two keys in the faid, parcel wcr6 
cut from old keys by Brodie, and were in* 
tended to be finiflicd for the purpofe of opei^- 
ing the fpring- latch of the outcr^'door of th^ 
caihier's room in the Excife-officfe. All which 
M truth, &c. . , ^ 

(Signed) George Smith^ 
Ar. Cocjcburnv 
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At Edinburgh^ i jth July 1 788* 
The which day compeared, in prefence of 
the IheriflP-fabftitute of the fhire of Edin- 
burgh, George Smith late grocer, Cowgate, 
now prifoner in the tolbootb of Edinburgh ; 
who being examined- and interrogate, de- 
clares, That on the 10th of March laft, the 
declarant was carried to Mr Brodie's yard and 
work-ihop by Alexander and George* Wil- 
Hamfons, in order to point oat a place where 
it was fuppofed fome falfe keys which Mr 
Brodie had were hid : That in the tinder 
work-fhop, and in the bottom of a vent which 
was ufcd as a fire-place for mdting the glew, 
the declarant, when digging for the falfe 
Ic^ys^ found, a little under ground, a pair of 
piftob wrapped in a piece of green cloth, 
which the faid Alexander and George Wil- 
liamfon took into cuftody, and lodged in the 
Sheriff-clerk's office : That the declarant faw 
the faid piftols and piece of green cjoth ye- 
fterday in the Sheriff-clerVs office, and knew 
them to be the fame that were found as a- 
bove; and the reafon of the declarant's know- 
ing them was, that he had thefe piftols in 
fdan from Mr Brodie for a confiderable time ; 
and the declarant had the faid piftols with 

him 
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Kim when the Excife-ofHce was broke in«t> 
on the evening of the 5th of March laft. 
Declares, That the fame evening after break- 
ing into the Excife- office, the declarant de- 
livered the piftols to Mr Brodie, being afraid 
^f tajdng them to the declarant's houie in 
caie of a fearch. This he declares to be 
truth. 

. (Signed) Georoe Smith. 

John Stewart, Sh. Subfi. 



DECLARATION of WILLIAM BRODIE. 

At Edinburgh^ this lytb July 1 788. 

The which day compeared, in prefence of 
Archibald Cockburn, Efq; advocate, his Ma* 
jefty^s fheriflF-depute of the {heriffdom of E- 
dinburgh, William Brodie wright and ca* 
binet-maker in Edinburgh ; who being ex- 
amined and interrogated by the Sheriff, de- 
clares. That he does not at prefent recolledl 
the name of the vefTel in which the declarant 
went from the river Thames to Holland in 
the month of April laft ; that is, in which he 
arrived at Holland in April laft : That before 
he left. the. veflelj he gave fome letters, at 

T prefent 
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iprefent he does not recollcdl the number, 
written by himfelf, to one Geddes a paffen- 
ger on board the veflel. And being (hown a 
Jetter dire<5led to Michael Henderfon, figned 
W B. dated Thurfday the ioth April laft, 
declares, That he cannot fay that the letter 
was not wrote by him, and" given to Geddes, 
And being interrogated, If one of tl^e letters 
given to Geddes was not direded to Mr Mat- 
thew Sheriff upholflerer in Edinburgh, and 
figned John Dixon, dated Flufhing, Tuefday 
the 8th of April 1788? declares, That-rfie 
declarant cannot give any pofitive anfwer to 
thatqueftion; and he does not fuppqfe h? 
would have figned any letter at that time by 
the name of John Dixon, efpecially as he had 
wrote other letters at the fame time, and gi- 
ven them to Geddes, figned by his initials 
W. B. Declares, That the declarant, when 
taken into cuftody at Amfterdam on the 26th 
of June laft, went by the name of John Dix- 
on. Declares, That the declarant firft be- 
came acquainted with George Smith in Mi- 
phael Henderfon's a long while ago, whca 
Smith was indifpofed and bedfaft there; That 
the declarant has been in George Smith's 
houfe in the Cowgate. And being interro- 
gate, declares, That he cannot fay pofitively 
fyhether he was in Smith's houfe any day of 
|he week before the dccjarant left ^diriburgh^ 

•which 
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Sjvhieh, to the bed of the declarant's recof- 
ledlion, he did upon the 9th ot MarcTi laft^- 
and upon a Sunday, as he thinks. Declares, 
That having received a meflage, that fome 
perfon in the jail of Edinburgh vvanted to 
Tee him, he wrent thdfe, and found it was ei-^ 
ther Smith or Ainflie who had been enquir- 
ing fprhim; but the declarant, when going 
there, was told by the keeper, thkt neither 
Smith nor Ainflie could be feeh ; and that 
this was the night preceding his departure! 
from Edinburgh. Being interrogated. If re- 
ports had not been going of tHe Excife-office 
having been br6ke into the week before the 
declarant left Edinburgh, if he the declarant 
Would have taken that ftep ? declares, That 
it was not in confequence of that report that 
he left Edinburgh ; but that the declarant 
being acquainted with Smith and Ainflie,' 
then in cuftody, did not know what they 
might be induced to fay to his prejudice, was 
the caufe of his going away. Declares, That: 
the declarant has frequently been in com- 
pany with John Brown alias Humphry 
Moore, as is reported to be his real name, 
Andrew Ainflie, and George Smith, and drank 
-tvith them. And being fliown three letters. 
One dated Thiirfday loth April 1788, diredled 
t(j Mr Michael Henderfon, Grafs-market, 
fegned W. B. another dated Flufliing, Tuef- 

T 2 day 
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dfay 8th April 1788, dire6le4 to Mr Matthew 
3heri£r upholfterer in Edinburgh, and figned 
John Dixon, another tlated Thurfday, 20th 
April 17S8, diredcd to Mrs Ann Grant, 
Cant's clofs, Edinburgh, figned W. B. — and 
defired to fay. Whether or not the faid three 
letters are not holograph of the declarant ? 
declares, That he does not incline to give any 
pofitive anfwer, the appearance of writing 
varies fo much* This he declares t6 be 
trntk. 

(Signed) Will. Brodie. 

Arch. CocKBURN** 

* In giving a faithful nanrative of what pafled upon the 
triali I could not with propriety here infert thofe parts of 
die declarations whiqh I have fupprefled. I might nd 
4oubt have annexed them by way of anecdote ; but I am 
petfiiadcd that few of my readers will regret that I have 
not induliged their curiofity in this particular, when I in* 
form them that I could not have done fo wiUiout adding 
to the undeferved fuffnrings of mxaj refpeftable indi- 
viduais. 
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CoFY LETTER addrcfled to Mr Matthew 
Sheriff. 



Flujinngy Tuefday Stjb April ijiS^ 
I zo^ clock forenoon. 
My Dear Friend» 

Str»DAY the 23d I went on board a fllip 
for Leith, but by a. private bargain with the 
captain was to be landed at Oftend. I have 
been on board ever fince the 23d, Moft of 
the time we lay a-ground a little below 
Gravefend, owing to thick weather and croifs 
wind. \ye are obliged to land here; but 
this afternoon I will fct off by water for Bru- 
ges, and then for Oftend (fo I begin my 
travels where liioft gentlemen leave them oflF), 
where I fliall remain for fome .time at leaft, 

tintil I hear from Mr ; and indeed I 

will require three weeks to recruit, for 1 have 
fufiered more from my fore throat than fuf- 
ficient to deprefs the fpirits of moft men :— 
there was for twenty days I did not eat ten 
ounce of folid meat ; but, thank God, I am 
now in a fair way. My ftock is feven gui- 
neas, but by 1 reach Oftend will be reduced 
to, lefs than fix. My wardrope is all on my 
back, excepting two check fhirts, and two 
white ones ; one of them an old rag I had 

from 



from my coiifin ^ with ah old hat 

(which. 1 left behind), my coat< an old blue 
one, out at arms and elbows, I alfo had fromt 
him, with an old ftript waiftcoat, and a pair 

of good boots. Perhaps my coufin -^ - 

judged Tight, that old things? were bed for 
my purpofe :-— Hov^eVer^ no refledions ; he 
is my coufin, and a good prudent lad, and 
fhowedrgreat anxiety for my fafety, — rather 
too. anxious ; for txe would not let me fake 
ray black coat with me, nor Mr — -^^s great 
coat, which makes me the worfe off at pre- 
fent : fcut I could not extradl one guinea frona 
him, although he owes ine L. 24 for three 

years pafi* . He txirned me over id Mr , 

who fupplied me with twelve guineas. He' 
is a gentleman I owe much to ; I wilh I 
may ever have it in my power to fhow my' 

gratitude to him and Mt . Had 

been in my place, arid nie in his,* 
my purfe, my credit, and my wardrobe^---my 
all {hould have been at his difpofaL How- 
ever, let not this go farther^ left it flbould have 
an appearance of refleiflion upon a worthy 
man ; — he cannot help his natural temper. 

I would have wrote to Mr ; but for 

certain reafons I believe it is not proper at 
prefent. Pleafe to communicate this to him j 
and 1 beg that every thing may be fent to 
me that you, Mr , and my , may* 
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(hink ufeful to jne, either in wearing appa«» 
rel, tools, or even a fmall affortment of braft 
and iron work. Pleafe fenid my quadrant 
and fpirtt level ; they lie in the triangular 
box in nay old bed-rppm; my brafs-cafed 
meafuring-line and three-foot rule j my 
filver ftock-buckle — it is in the locker of my 
cheft; and my flocks, they will fave my 

neck- cloths. If my ^ pleafe to fend *me 

fpme hand- towels, they will b^ ferviceable 
to me, whether 1 keep a houfe or a room. 

I mod earneftly beg of Mr that my 

remittances be as liberal as poflible, for with- 
put money 1 can make but a poor fliift; for 
you muft think my days for hard labour arc 
near expiring, although \frith my conftitution 
1 may be able to carry on bufinefs for many 
years, and perhaps with fuccefs. 

I have not yet received the trunk with my 
fliirts and ftocfcings, but will write Mr ■ 
to forward it to Oftend, where I will be 
under the neceflity of buying fome things ; 
and I hope, by the time 1 come ta Nevf 
York, I will have fome things waiting me 
there. Whether it is bell to fend them by 
the Clyde or Thames, you and Mr — — 
will judge beft; and 1 hope to have a long 
Jetter from each of you, and one from my 

'• , and yours will include your 

r- — : they may be put in with my things, 

an4 
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and any other letters my frienda are pleated 
to fend. Dire<2 for Mr John Dixon, to the 
care of the Rev. Mr at New 

York. I am not fure of fettling there, buf^ 
"will make for it as foon as I can. I have no 
more time;— the boat juft going off for Bru- 
ges or Oftend. I am, dear Sir, yours for- 
ever, 

(Signed) John Di;;con. 

Let my name and deftination be a pro*- 
found fecret, for fear of bad conse- 
quences. 

(Addreffed) Mr Mattheiv Sheriff trpboljicrir^ 



Copy LETTER addreffed to Mr Michajbl 

H£ND£KSON» 

Tburfday^ lOth April 1788. 
Dear Michael, 

I EMBRACE this opportunity of writing 
you ; and I make no doubt but it will give 
,you, Mrs Hcnderfon, and a few others, fatis- 
fadion to hear that I am well. Were I to 
write you all that has happened to me, and 
the hair-breadth efcapes I made from a well- 

fcented 
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fcented pack of blood- hounds, It would make 
a fmall volume. 

I. left Edinburgh Sunday 9th, and arriyed 
in London on Wednelday the 12th, where I 
Remained fnug and fafe in the houfe of ah old 
female friend until Sunday 23d March' 
(whofe care for me I fliall never rorget, and 
only wifh'I may ever have it in my power co 
reward her fufficiently), within 500 yards of 
Bow- Street. 1 did not keep the houfe all this 
time; but fo altered, excepting the fear under 
itiy eye, I think you could not have rapt 
(fwore) to me. 1 faw Mr Williamfon twice; 
but although countrymen commonly fhake 
hands when they meet from home, yet I did 
not choofe to make {o free with him, not- 
withftanding he brought a letter to me. He 
i$ a clever man, and I give him credit for his 
condudl. My female gave me great uneafinefs 
by introducing a flalh man {bighwayman) to 
me; but flie aflured me he was a true man, a«d 
he proved himfelf fo, notwithftanding jhe, 
grqat reward, and was ufeful to me. I faw 
my pidlure fix hours before exhibited to pub- 
lic view; and my intelligence of what was, 
doing at Bow-S;reet office was as good as ever 
1 had in Edinburgh. I. left London on Sun-? 
day 23d March; and from that day to thi« 
prefent moment that 1 am now writing, have 
lived on board a fhip ; which life agrees vaft- 

U ly 
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ly well. with me. It is impoflible for me at 
prefent to give ^ou my addrefs ; but 1 beg 
you will write me, or didlace a letter to 
Tom ; and let it be a very long one, giving 
me an account of what is likely to becooie 
of poor Ainflie, Smith and his wife. I hope 
that neither you nor any of your connexions 
have been innocently involved by thofe un- 
fortunate men, or by ,that defigning villain 
Brown. I make no doubt but he is how in 
high favour with Mr Cockburn; for I can 
fee fome ftrokes of his pencil in my portrait. 
May God forgive hin> for all his crimes and 
falfehoods. I hope in a fhort time, to be in 
Edinburgh, aind confute perfonally many 
falfe afperfions made againft me by him and 
others. Write me how the main went ; how 
you came on in it ; if my black cock fought 
and gained, &c. &c- As I can give you no 
direction how to write me, you'll pleafe feal 
your letter, give it to Robert Smith, and he 
i/(^ill deliver it to my — — , who^ will take 
care that it be conveyed fafe to me, where- 
ever I may happen to be at the time; foi^ I 
will give fuch diretflions that every thing 
that is fent me fhall be forwarded from place 
to place until it come to my hand. I have 
lived now eighteen days on board of {hip, 
and in good health and fpirits, although very 
bad when 1 came on board, having my, 

tongue 
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tongue and throat in one ulcer, not a bit of 
fkin upon' either; and the medicines I took 
in my friend's, and by her dirc6lion (for (he 
is one of experience), juft beginning to ope- 
rate; but 1 found it necefTary at all events to 
remove, (b I underwent a complete falivation 
on board fliip. During all my trials fince I 
left Edinburgh, my fpirits nor my prefeijice 
of mind aever once forfook me, for which 
I have reafon to be thankful. My beft com- 
pliments to Mrs Henderfon; and 1 will or- 
der payment of the two guineas as foon as 
have accounts from the gentleman I have in- 
trufted with my affairs Let her not be 
anxious about it; for if I live it fhall be 
paid. 

Dear Michael, 

I AM very uneafy on account |of Mrs 
Grant and my three children by her. — They 
will mifs me more than any other in Scot- 
land. — May God, in Kis infinite goodnefs, 
ftir up fome friendly aid for their fupport ; 
for it is not in my power at prefenc' to give 
them the fmalleft afliftance : Yet I thlinjf: they 
will hot abfolutely ftarve in a Chriftian land, 
where their father once had friends, and who 
was always liberal tcr the diftreffed. - 

U 2 I beg 
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. I beg you'll order the inclofed to be deln 
vered into her own hand : and I will lake ic 
kind if Mrs Henderfon will fend for her, and 
give her good advice. 1 wifli flie may. be e- 
nabled to keep the little furniture fhe has to- 
gether. I think {he fliould endeavour to get 

her youngeft daughter fent to Aberdeen 

to her friends, where fhe will be well brought 
up; and I will, order an yearly board to be 
paid for her, perhaps L. 6 per annum : It will 
be an eafe to Mrs Grant, and better for the 

child. My eldeff daughter fhould be 

put apprentice to the milliner or mantua- 
iBaking bufinefs ; but I wifli fhe could learn 
a little writing and arithmetic firfl. I wifh 
to* God fome of my friends would take fome 
charge of — — - : She is a fine fenfible girl, 
confidering the little opportunity flie has had 
for improvement, I have been now eighteen 
days on board, and expedl to land fomewhere 
to-morrow. • The fhip rolls a good deal, and 
it is with fome difficulty 1 get this Wrote; 
and my paper being exhaufled, 1 fhall con- 
clude this epiflle. Pleafe make my compli- 
ments to Mr Clark arid a few other friends, 
and, in particular, to Mr Balmano, and ac- 
quaint him 1 glimed the fcrive {burmd the 
tetter) I liad of him : He is a gentleman I 
have a great regard for* Pray do. not for- j 

S« I 
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get writing me a long letter. I am, dear 
JVlichael, for ever yours. 

(Signed) W.B. 

Pray do not (how this fcroll to any but 
your wife. 

(Addrefled) Mr Michael Henderfon^ Grafs^ 
market^ i:^tabler^ Edinburgh. 



UNSIGNED SCROLL of a Letter marked 

No.L 

My Dear Sir^ 

By Ihort Inlbudlions fent me when I kft 
London, which 1 think are drawn up in my 
coufin's hand, 1 was forbid writing to any 

one in Britain, Mr W excepted, foi* a 

year ot* two. But this order, if neceflary, I 
find it not eafy for me to comply with, for 
1 muft correfpond with my friends in what- 
ever part of the globe I am, if they will dp 
fo with me, and write them when an oppor- 
tunity offers. I have gone through much in 
every fenfe of the word, J. D, and M, 

1 wrote Mr W from this the 12th 

current, and 1 received an anfwer the iSth, 
and wrote again the 23d current j and upon 

re- 
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receiving his next, I hope' to be enabled to 
embark in the firft Ihip for America, to 
whatever port fhe is bound, virhich will pro- 
bably be Charleftown, South Carolina^ as 
there i^ a fhip lying to for that port; and 
notwithftanding the climate is very hot, and 
not fo falutary to Britifti conftitutions, efpcr 
cially at the time 1 will arrive, which will 
be about the dog-days, I will fettle there,' if 
I can do better than in Philadelphia or 
New York ; longevity to me is now no ob- 
fpedl ; but at any rate I will be at New 
York, and hope to find there letters, and if 
poflible fome clothes and tools, otherwife I 
will be badly off indeed. It grieves me to 
hear my creditors are fo rigdrous hafty ; but 
well pleafed on hearing the deed and convey-r 
ance had the proper effc(?l 1 hope all my credi- 
tors win be paid, and a reverfion ; which can 
be no objed to the crown. Were an applica- 
tion- made, perhaps it might be a means either 
of quieting or getting eafier thro' the threat-^ 
cned fuit with the crown. But this is only my 
idea ; at any rate, if my cloaths and took 
mud go to fale, a proper aflTortment of took 
put into my beft cheft, might be put up into, 
one lot, and my wearing apparel and linens ia 
another lot ; they are worth more to me than, 
any "one; and 1 think few in Edmburgh will 
bid for them if known they are defigned 

for 
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for me : but if any one bid their taluft> in 
God*8 namf let them have them ; othcrwife 
1 hope they will be bought tor me. 1 wifh 
it were pofEble for me to know before 1 left 
this, if 1 might expedl them at New York ; 
if otherwife, 1 will be under an abfolute ne- 
ceflity of laying out what little money may 
remain after paying my paffage and clearing 
my board and lodging here, to my lad (hil- 
ling, on buying a few neceflai ies, otherwife 
I will land almoft naked ; and It pojQible to 
reach a few tools- tools ar€ 

Both of which I am informed are fifty per 
cent, dearer in America than here. I received 
from Mr W — ■ — —in all L.12, 16s. and ho 
would pay fomething for three days 1 flept 
in , though I am at prefenc 

three guineas in debt to my landlord, and 
not a ftiver in my pocket for. four days paft, 
This is the deareft place 1 was ever in. 

I beg I may hear from you when at New 
York ; and if diredlcd to Mr John Dixon to 

the care of the Reverend Dr ^, I will 

certainly receive it (as I know no. other 
name there to defire you diredl it to), for I. 
will certainly call there, whatever part J land 
or fettle,^ in expedlation of letters, &c. and- 
in particular a long one from you; in which 
pleaie anfwer the following quedipns. wich- 
•ut referve. I am prepared to he^r the 

worft. 
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Worft. How does my dear ■■ keep their 
health ? haw did they (land it? Where does 

my * . ■ ' live ? 1 hope there is no 

alteration in Mr ' s friendfliip to my 

dear " ■ ■ ? How is Mr and Mrs ■ ■ i — , 
and Mr , to whom 1 am for ever 

much obliged for fettling my paflage. It was 
A deep cut; but the more am I obliged to 
him, and never ftiall forget it : He is a feel- 
ing and generous gentleman ; I am fbrry I 

cannot fay fo inuch of my coufin ■ , 

although he too was anxious for my off go- 
ing. How does my uncle and Mrs •- 



keep their health ? from his condud and re- 
peated expreflions, 1 never had much reafbn 
to expe<Sl any thing from him ; but now far 
kfs, although 1 be more needful. I believe 
few at my age ever went out more fo; at 
prefent 1 am deftitute of every things 1 can 
put every article I have upon my back and 

in my pocket. How docs , and 

her fon'« family ? Who were the mod for- 
ward of my creditors to attach ? How does 
my affairs turn out, or 
'■ • " '■ is employed, has been adlive 

and attentive. 

be may be ufeful. And any news or altera- 
tions relating to my friends that may have 
happened. What has been done, or likely to 
be done with the. two unfortunate men* 

Smith 
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Smith ailcj Ainfley, and the greater villain 
John Brown alias Humphry Moore. Was 
John Murray, aTtas Jack Tafker, brought 
from England ? Whatever tb^e men may fay, 
I had no hand in any of their depredations 
ckceptin^ the lajl ; nvhkb I /hall ever repent^ 
and the keeping fuch company ; although I 
donbt not but all will be feid for me. But 
let me drop this dreadful fubjed. 

UNSIGNED SCROLL of a Letter marked 
No.IL 

PoES Mr * ■ ■ ftand his bargain? Is 
any of my late property fold ? Who is ma- 
king out my accounts \ Has . ' *■ — " ■. 
been ufe£al and atftive in my affairs j he is 
double, and would need .looking after. Per- 
haps in caurfe of making out and fettling 
my accounts^ fome queftions may occu.r 
fchat 1 may folvc ; if there is any fuch, pleafe 
vrrite them down, and I will anfwer them 
in oourfe. Has aay fettlement taken place 
with Mr ■'■ ' ^ I I am afraid my affairs 
will be a laborious ta.fk to you^ but I hope 
all my creditors will be paid, and a rever- 
fion. If all my moveables are not yet fold, I 
beg my clothes and linen, a fet of my ufeful 
tools, may be prelerved for mej they are 

X worth 



.worth more, to ine| than another* I wrote 

more fully Come time agjo to Mr W-- on 

this head^ and alfo Mr — r the 8th A- 

pril ; but 1 know not if he received It i.przy 
let me know if he did, and how he (^ands 
jiffecEled towards m^, Whatever be his fcnti- 
ments, I iKall always efteem him and regard 
iiim as my brpcher } but fhall! never ., write 
another friend until 1 hear frorp you, ajqd 
have your opinion how they will take it. 
Pray, did Captain Pent ever make any dif- 
xovery who 1 Was when he arrived at-Leifth^ 

[On the other fide of the fame piece of pa- 
per is wrote as follows.] 

Pray write me^what i^' become 6f Ann 
Oram? and ho^Y is^ her children^ difpdfod of 

^ is fenfible' clever; giH/confidering 

the little opport^nity (he has Jbad of impro- 
ving. My dear little — :- — will be, if I 

cim judge, a brave and hatciy boy ; is 

her mother's pi<5ture, and too young to form 
a'ny opinion of. 

What has become of Jean Watt? (he is a 

devil. I Can form no opinion of^ r-, or 

his young brother ; but pray write me 
how. they are difpofed of. If you pleafe, 
write me what is become of the two tmhap- 
py men, Smith and his wife and Ainflie. is 

their 



tliieiir trials come on? and the greater villain 
Brown atiar Humphry- Moore. I (hall ever 
repent keeping fuch company j and whatever 
they may allege, I had no diredi concern in 
any of their depredations^ excepting the laji fa^ 
ial one^ by which I loft ten pound in cafli j 
but I doubt not all will be laid to my charge^' 
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i*ROOF IN EXCULPATION* 

Matthew Sheriffs upholfterer in Edinburgh^ . 
tailed in. 

Lord Advocate. My Lords, this gentleman 
is the brother-in-law of the prifoner, and 
therefore ia certainly a very impfoper wit- 
nefs. I am at all times tery averfe to obje<£l 
to a Witdefs adduced for a pannel; but I 
thought it my duty to mention the fad to 
your Lordfliips, and to leave icvrith you to 
determine whether or riot this gentteman*s 
evidence oUght to be received. , 

Mr Wight. My Lords, this is the firft 
time I have ever heard that a brother-in-law 
28 not a Competent witoefs in a criminaji 

X « . ' trial. 
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trial. This gentleman being brothfr-ia-law 
to the panncl is a circumftance which may, 
and which perhaps ougbt^ to be attended 
to ; but it 18 furely no objedion to his ad- 
mif&bility. 

Lori/ Juftice CkrL What do you mean to 
prove by this witnefs ? 

Mr Wight. My Lord, I mean to prove 
that he was in company with the prifoner 
until about eight o'clock of that night oa 
which the robbery is faid to have been com- 
mitted. 

Lord Juftice Clerk. You may call him in. 
The circumftance of jbis being brother-in- 
law to the pannel will no doubt go a great 
length to difcredit his teftimony, in fo far as 
it may be contradidory of other evidence : 
but this will fall to be confidered by the Jury 
when they come to judgeof the proof brought 
by both parties. 

[The witnefs was then calle,d in and 
Cwora.] 

Witnefs. I know that the prifoner left 
Edinburgh in March lad; and I think it 
was on the Sunday after the Exciie- office 
was broke into. 1 dined with him on the 
Wednefday preceding; and I was in his 
houfe from dinner until within a few mi- 
nutes of eight at night. There was in corn-* 
pany a ftranger gentleman whofe name I 
do not know, the prifbner^s two fitters, and 

an 
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2A jcAd lady hU aunc. We draiik tdgtihef 

from dinner to tea^ which I think waa 

brought in about fix o'clock ; and then the 

ftranger gentleman went away. We fat ia 

the fame room all the while I was there. 

Before I came away^ Mr Brodie preiFed mc^ 

to (lay fupper with him ; but I declined his 

invitation^ faying I wa$ engaged. I went 

direAly from his houfe to my own houfe in 

St James's Square. Mr Brodie dined witb 

xne next day, and remained with me until 

eleven o'clock at night. 

Lord Advocate. What was the gentleman's 
name who was in company with you ? 

Witnefs. I do not know. 1 do not remenn 
ber his name. 

Jjord Advocate. Did you not hear his name 
mentioned? > 

Witnefr. I may perhaps have heard him 
named while at table with him j but as he 
went away early in the evening, and as 1 had 
no reafon at the time to pay any particular 
attention to his name, it has efcaped me. 

Lord Advocate^ When did you fit down 
to dinner ? Are you fure Mr Brodie did not 
leave the room from dinner until you parted 
with him ? 

Witnefs. We fat down to dinner about 
three o'clock ; and I am certain Mr Brodie 
did not leave the room. 
' Lfrd Advocate. Did you on your way 

home 



inome Kter any clock ftrifce or bell ring ^ 6t 
how do you know that it wa-e precifely a few 
fl^inuces from eight 6' clock whea you left 
Mr Brodie? 

t Witnefs. I do not remember to have heard 
4iiy clock ftrifce or bell ring on my wdy home ; 
but I had a clock in my houfe and a watch 
in my pocket* 1 aiii fare that I reached my 
dwn houfe within a few minutes of eighri 
feither before or after it j and I had bccaBoii 
to remark the hour from his being (o imme- 
diately after accufed of having that night 
broke into the Excife- office ; a thing which 
1 did not then, and which 1 do not yctj bcf* 
Keve* 

Jean Watt^ refidentei: itt Libbertoh*^ Wynd ^ 
called in and fworn. 

Lord JdvQcate. I wifti to know frotn this 
woman whether or not flie is married. AM 
you married ? 

Witncfs. No; I am not married, t^he exa- 
mination was then allowed to proceed.] Ort- 
Wcdnefday the 5th of March laft, the pri- 
foner William Brodie came to my houfe juft 
at the time the eight o^clock bell was ring-* 
ing, and he remained in it until a little be-^ 
fore nine o'clock next morning;- and he 
complained that night of being much indii^ 
pofed with a fore throat. 

Urd 
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Ijord Advocatt. How do you recollc<fl that 
it v^as Wednefday night more than any other 
night of that week ? 

Witnefs On the following Monday., I hear4 

tliat Mr Brodie was fufpe^Jed of being con- 

x:erne4 in the breaking into the Exeife office^ 

^iwi that his houfe had been fearcbed for 

him. Tlhis made me particularly recoiled; 

and it Wfis.tbe Itt^fl; night .Mr Brodie flept 

i-a my lioufq^. , 1 faw him again on the iJar 

tviri^ay night afterwards^ but not till then; 

and he was in my.houfe in the forenoon of 

the Tueiclay preceding, 

iPi?^^/, Gi/a-: fcrvant to Mr Graham at 
Mujttonhole, called in.aqd fworn, ^ 

• H^itjjc/s^./ I.w^s feryant to Mrs \Vatt laft 
\?vinter/, ;and J[ remember that the prifonar 
K4r Brodie came to my miftrefs's houfe about 
eight o'clock at night of Wednefday the 5th 
of I4.arcl^ JaXli and tl\at he remained there 
until' al^owt', eight o'clock next morning. 
They fupped, together on bread and beer ^nd 
a piece of ^heefo forrwhich 1 was fent out. 
1 remember wbfit\ he came in to have heard 
the eight-o'clock bell ringing. 

Gmtleman of the Jury^ Was it the Magda- 
lane-chapel bell you hpard ringing ? or what 
bell was it? ... . . 

Witn€fs^ 1% wfts the Tron-chy^cb beU. 

Lord 
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Ixird Advocate. Are you fare of^ that ? 
• Witnefs. 1 am very fure. 
. Mr Wight. Pray, where does the Troa- 
church (land? . ^ 

; Witnefs. In the Parliament Clofe. 

Lord 'Advocate. How do you ktiow that 
Mr Brodie flept all night in your miftrefs'a 
houfe? 

• Witnefs. He was in bed when I arofe in 
the moi;ning, and 1 gave him water to walh 
his hands before he went out. 
- Lord Advocate. Did you fee Brodie in 
your miftrefs's houfe at any other time du- 
ring that weel^ 1 

Witnefs. He came back the forenoon and ip 

the afternoon 6i the fame day, that is of 

Thurfday, and likewife on the Saturday night 

following. Mr Brodie was in ufc to fleep 

Yrequently at my roiftrefs*s houfe, 

Helen Alifon refidentcr in Libberton*s wynd. 

Witnefs, I refide in Libberton's i/f^^nd ; and 
I know the prifoner Mr JBrbdie. I heard of 
his leaving Edinburgh in Mai-ch laft; and I 
rememember to have feen him eome down 
Jean Watt's ftair a little before nine o^clock 
in the morning of the Thurfday before he 
went b^. 1 was then ftahding with my hand 
on the head of Francis Brodie, the prifbner's 
fon, a boy of about feven y^ars of agej and 

hia 
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i>ift Either M he palled put a halfpenny into 
his hand. I faid tO the boy, ** Poor thing^^ 
** thotl has been tod fbort out, or you Would 
•' have feen your daddie at home:" he faid^ 

* No, I Have not been too foon out, for my 

* daddie has been in the houfe all night.* 
After my huflband got his breakfaft, I went 
np ftairs to Mrs Watt, and 1 faid td her in a* 
joking way, you will be in good humour to* 
day^ as the good man has been with you all 
toight: She anfwered, he has ; but^ poor man^ 
he has not been well. On the Monday fol- 
lowing, 1 heard that there were meflengers 
up flairs ill Mrs Watt*s ; and when 1 went 
up and was told what was the matter^ 1 faid 
to one Murray a flieriff officer then prefent^ 
Dear Sirs, who would have thought that this 
would have happened^ when 1 faw Mr Bro- 
die come down ftairs and give a babee to hi? 
own fon on Thurfday laft ? To which th* 
man anfwered, indeed few would have thought 
it. 

Lord Advocate^ How do you recollecfl that 
k was upon the Thurfday you faw Mr Bro--^ 
die come down (lairs? can you give any 
rea^ for doing fo ? 

Witnefs. Indeed I can give a reafon^ but 
to be fure it is a very mean one to mfention 
to your Lordfliips. 

Y L&rd 
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, Lord EJkgrove. Tell u? the reafon, good- 
woman. 

Witnefs. I had purchafed three pair o€ 
fliocs on the Wednefday in the market^ that 
is, a pair for each of my fons, and one for 
my hufband. On Thurfday mornings I mif- 
ied ray hufband's fhces; and thinking they 
were ftolen, I was waiting for my hufband at 
the door at the time ht ufually returned to 
breakfad^ which was about nine o'clock, to 
fee if he knew any thing of them : and had 
it not been for this, I would not have been 
at the door, nor feen Mr Brodie come dowa 
ftairs. 

James Murray^ flierifF-ofScer. 

MrWight'Do you remember having fearch- 
ed rhe houfe of Jean Watt, in the foot of Lib- 
ber ton's wynd, in the courfe of your purfuit 
after Mr Brodie ?' 

IVitn^fs. 1 do, . 

Mr Wight. What day was that upon. 
- Witnefs. It was upon- the Tuefday after he 
left Edinburgh I fearched. the houfe: but 
finding nothing in it, I ordered Mrs Watt to 
come up to the Sheriff, and I waited until 
Ihe got ready. 

Mr Wight. Did you fee any perfon in 
the houfe except Mrs Watt and her fcr- 

vant? 



▼ant? and had you any converfation with 
her? ' 

Witnefs. I faw Mrs Wallace, who lives in 
tlie foot of the wynd, whom I faw among 
the witneffes juft now; and,lhefaid,Oh Jean! 
"who would have thought on Thurfday morn- 
ing, when Mr Brodie ^ame down , this ftair 
and clapped his fon's head, and put a half- 
penny in his hand^ that fuch a thing as this 
would be foon after here ? To which I an- 
fwered, indeed Mrs Wallace 1 dar^ fay nontf 
would have thought it. 

James Lmrig. 

Mr Hay, Do you remember of any pro 
Cefs being brought agaipft Mr Brodie fome 
time before he left this place^ for ufing falfe 
dies ? 

Wiinefs. I do- 
Mr Hay. At whofe inftance was the pro- 
cefs ? 

fVitne/s, At the inftance of one Hamilton, 
a chimney- fweep. 

Mr Hay. When was this procefs? 

Witfujs. I do not exadly remember; but 
iVeps have been taken in it within thefe fix 
months. 

Lord EJkgtovej. I fuppofe this Mr Hamil- 
ton is not a common fweep, but a mader who 
keeps men and boys for the purpofe? 

Y 2 Witnefs. 
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^ Wi*wfif H€ ift a iiu^er9 as. your ]U)tdfflup 
cbfervcs. 



Rohfrt, Smiih^ 

Mr U^. Do you know that a fpriDg-faw U 
a proper ioftrument for cutting ofFthe natu- 
ral fpurs pf ^oqks, i{i»prder tp adopt artificial 
pncsf 

, Witnefs. I do, 

. Mr Hay. Did you ever fee Mr Brodi^ 
ufing a fmall fpring-faw for that purpoli i 

Wttnejs. Frequently. 

Mr Bay. \^ a fpring-faw a ufual and ne^ 
celfary iRipleroent for aU/wrigbtti and joiners 
^ well as fmjths ? ' ; 
: Wttmfs, J hare ope oi^yfelf w^ich I ufe foi? 
cutting p^. br»ft kn^b* and, fcver«l otb» 
purpofps. 

Mr Hay. Ar(5 old keys and picklocks ufual 
gnd neceiTary iwplem*»t$.fQr.wfight^ and 
finiths? 

^/V«£/}, They arc, . 

Mr Hay. Po you know .that a box of old 
Jceys wfis always lying open in. the corner of 
jyir Brodip's wprk-ftiop, to which, you and 
ihe other men had acccfe \ 

Witnefi. There was; and when a key o| 
jtny of our cuftomers was eitiier broke or 
ipoiled, we could often fit the lock from fome 

Hej-ee 
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Hwe It wad proposed cd (how die witneft 
fi pi€k*l(x:ki and to a(k him whether or iiot 
joioers or cabinet-makers kept fuch aa in* 
(Irmncnt; whea the Lord Advocate admit* 
l»d, that it wa« not uncommon for a cai^ 
binet*roaker to keep fuch articles aiEi the a- 
bove. There were fevcral witnefies cited by 
Mr Brodic to prove this fa<a. The excul- 
patory proof being clofed^ the Xord Ad- 
vo<3ate addre0ied chc Jury in the followtng 
words : 

Lord jidvocatf. Gentlemen of the Jury^ 
}t is now my duty to ofl^r iSnoe obfervations . 
on the import of the evidence which ha* 
been led before you; and as you'have already 
had a very long iederunt» I fhall endeavour 
to fiafc what occurs to me in as few words 
^8 podible. It is with the greateft concern 
that I addrefs you in this cafe; a cafe that it 
attended with circumftances which muil oc« 
caQon to all of us the mod painful fenfatlons. 
Gentlemen, the crime with which thefe pri- 
fpners fland -charged, is of a mofik dangerous 
and heiaoub nature : It is a crime which but 
until of late was little kno^n in this couh^ 
try, though now it feems to be every day 
growing more frequent, and the practice of 
« alffipft reduced into a fyftcm. It i^. no 

longer 
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longer than 14 days ago that t^o men re- 
ceived their fenfekice at that bir fo« a crime 
of thfe fame naturie with this, the rbbbery 
ttf the Bank of Dundee, which appeared to 
Ifave been conduced and perpetrated by art 
aiTociation in that town fimilar to the aflb- 
ciacion which took place between the pri- 
foriers at the bar and the other two men 
whom ye' faw this day give evidence agaikift 
fhem, in the heart Of this populous city ; and 
which, had it not been difcovered, threaten- 
ed the inhabitants of this city with the mod 
dangerous conftquences. That now charged 
againft thefe prifoners, though of the mod 
flagrant nature, is but one of many in which 
there is good grouftd to t>elieve that this af- 
fociation has been concerned. And it id 
your province, Gentlemen, if upon a careful 
examination of the evidence you think thefe 
men guilty, to do that juftice to your coun- 
try which the public fafety requires, by re- 
turning a verdiifl aganift them; 

It is perhaps of no confequence to en- 
quire into what w^as the former fituation of 
the prifoners, becaufe that is a circumftance 
which can have no weight with you in de- 
termining what verdidt you are this night 
to return. As for George Smith, he is a 
ftranger in this country, of whom we know 
nothing more than what he has been pleafed 

to 
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t<:> i4fifdrm us in his difiereat declarations; of 
i¥hich a part has not been read for the rea- 
foils you heard mentioned; but from thence 
you will be led to conjedivirel, that the parts 
which were not read contained very little, 
his. advantage. This man. Gentlemen, 
had the appesirance of carrying on trade 
iji a fhop in this city ; but 1 am afraid 
there is too good ceafon to conclude, that the 
charader of a grocer whjch he afTumed^ was. 
only meant as a cover to him, that he might 
efcape the obfcrvation of the public, while 
he was purfuing objeds of a very difierent^ 
nature* His counfel have attempted no de- 
fence, fuch ad the aliU endeavoured to be 
proved by the other prifoner ; no witneiTes 
have been examined in his exculpation;; 
and his difiereot declarations, which though 
not legal evidence by themfelves, yet when 
corroborated by the great variety of other- 
evideJice led this day, are fo full and com- 
plete proofs of hii> guilt, that I do not confix 
der it neceiTary to add one word more as to 
him. 

The othi^r prifoner Mr Brodie is in a dif- 
ferent iituatiqu : known to us all ; educated 
as a gentleo^n ; bred to a refpcdtable bufi- 
nefs; and removed from fufpicion, as well 
from his fuppofed circumftances as from the 
rank he held amongft his fellow-citizeas. 

If 
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!f he t<x> is gttiltyj if he ha$ prevailed \lj*di» 
himfelf to defcend to the cammiffion of th^ 
moft deteftabie crimes ; what excwfc can? h^ 
made for him? That he bad fiiequeneed bad 
company; that he had abandoned hnnfelf 
to gambling, and every fpccie& of dfffipacion ; 
that he has by thefe mean^ ftin himfelf into* 
difficulties, is fcprely no apology for bim^ 
But, Geqtlenien, I am not iniided to pro^ 
ceed without fubftantiating. 1 will go onr to 
fiate the evidence ; and if after a coe>t apd 
diTparflionate confideration, which you are 
bound to give it, and vrbich from tbe Itcty 
great attention ycm have already beftidvi^ed^ 
1 can hav« do doubt you v^iW give it ; if you 
arc not moft thoroughly convia^ed in you*r 
minds that the prifoner is guilty; I do notde-- 
fire that you fhould return a verdidl againfV 
faim. I can have no wiih thaft is coiitrary to 
material juftice. 

Gentlemen, you have heard various objec«^ 
tions ftated againll the evidence of Brown 
and Atnflie ; and therefore 1 will in the firft 
place call your attention to the other evi- 
dence, againft which no objediori has or can 
be nutde, and which ii, in my opinion, fuf** 
ficient in itfelf to eftablifh the guilt of the 
pannels ; sind I fliaH a^rwards> fpeak to the 
evidence of thefe two n\en. 

The fr^ circumAaact wk»th yom have in 
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Evidence, and. to which I call your atteotidd^ 
s tlie intimate connexion between this pri*^ 
foner and the other thred, who have all con- 
Ftflfed themfelres guilty of the crime char- 
ged ; hia being often in company with them^ 
gair^bling with them in different houfes, and 
particularly in Clark*s ; a houfe which, from 
what -we have heard of it thi8 day, ought^ 
for tjtie good of fociety, to be razed to the 
ground^ or 'built up as houfes infedled by 
tVve plague are in times of peftilence. 

In thc.Jecond place^ GentlemeUi the pri- 
foner wa» in company with thefe mea on the 
very night in vrhich the robbery was com- 
mitt^ed. This i$ proved by the teftimony of 
Grahame Campbell, a wicnefs who it is not; 
pretended had any temptation to perjure her^- 
ftlf. She tells you that Brodie came to her 
mafter's houfe in the duik of the evening; 
that he was drefTed in an old^fafhioned black 
coat ; that (he mentioned this circumilance 
to her miftrefs ; that he went out with 
Smtthj Brown, and Ainflie ; that he came 
back ; that . he had then changed his drefs : 
' - T hefe are all drcumflances highly fu- 
fpicious } and they would have been like- 
wife fworn xo by Smith's wife, if Ihe had 
been; allowed to be examined: they are all 
probable in themfelves ; and they are cor- 
roborated by other evidence* In the thirJ 

Z' ' place. 



\ 



(.178) 

place. Gentlemen^ yoii will obferre, thai: the 
Excife-ofBce was robbed upon Wednefclay 
the 5th of March: On the Friday night in- 
formation was given to the procurator-fifcal 
by Brown; on the Saturday Smith and^ in- 
flie were committed taprilbnf And what 
happens ? Brodic goes to the prifon to vifit 
them, but is denied accefs. h it poffible to 
fuppofe that a gentleman in Mr Brodie's fi- 
tuation jwould have done • this had he beea 
innocent r No, gentlemen, it is not to be flip- 
poTed. But attend to what follows : On the 
next morning Brodie fends for Smith his 
foremanv afks him if he had heard any news j 
he tells .him that Smith the pannel and Aia- 
flie were in priibn, and fo forth; and adds, 
that he hoped he was not concerned with 
thcrti. Gentlemen, he knew that Smith and 
Ainflie were MrBrodie's companions; and 
you cannot conceive that he would have 
prefumed to put fuch a queftion to his ma- 
iler, if he had not been convinced in his own 
mind of his matter's guiit. Mr Hrodic makes 
no aafwer to this queftion : Will it be faid, 
that a man confcious of his own itmocence* 
would have remained fiknt upon fuch an 
occafion ? Gentlemen^ I appeal to your- 
felves; how would any one of you have felt, 
or what anfwer would you have returned to 
a^iervant who dared put fuch a queftion to. 

you.? 
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you? Brodte at this time tells Smithy that 
he ift gping out of town for a few days ; but 
you have it ifi evidence, that he left thi^ 
country and fled to Flufhlngi In order to 
accowftc^ for thia flight, you are told ^ ftory 
of a.profecution agfiinft him at the inftanpe 
of a chimney- fw^ep/ for ufing falfe dice. 
Thi$ i$ a very ftr^nge circumftance to bring 
in excul^ti^ii* »1 have no hefitation to fay, 
that it is the ijioft ignominious defence I 
ever reownber to have heard inantaincd by 
^ prifoner xt that bar: but you cannot be- 
lieve th^t that profecution was thi? occafioa 
of hi$ flight : he vyae in no greater danger 
from it then ^han he had been in for a long 
while before ; ajad it is mere mockery, it is 
altogether a joke, to pretend,. that from fuch 
a circumftance the prifoner at the bar co.ujd. 
have taken up the refoJutioa of banilhing 
himftlf from his OQuatry for ever* 

1 wovid^ifi the »^^/ place, Geiiriemen, have 
you to attend to the prifpner's behaviour 
when he flies fn^va this place to. London ; 
he iecrets bimfelfia London : (earch is m^e 
for him^ but he cannot be found ; a veffel is 
freighted for hitor by fome perftme, contrary 
to thcL<iuty cbey jowod «o thek"r<Jountry ; fbe 
is cleared out for XeitH^t ^he goes on board 
of her ia the |!»id4kof the^aight, with a 
wig on, in difgaift, and jUiwfcr; a borrowed 
Z 2 ' name 
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fMtne ; lie is carried to Flushing, and after 
wards apprehended,' juft when he is on th 
point of going on board of a £hip for Ne\ 
York, if he had been innocent; if he ha( 
had nothing elfe to fear than the ftory of th 
dice, it is not poflible that he could hav 
condudled himfelf in this manner. •The let 
tcrs he writes by Geddcs are likewife verj 
ftrong circumftanccs ; but the other letters 
pr fcrolls, found in his trunk, are ftill ftrong 
er. You have had it clearly proven, that al 
thefe letters are of his own hand-writing 
and in both of the fcrolls he exprefsly ac- 
knowledges the crime for which he now ftandi 
at the bar. In one of them he fays, that 
he had no -^ dire<5l^' concern in any of th( 
late depredations except the laO: ^(51; in th^ 
other, the word dire& is fcored out ; but it 
^th of them he acknowledges -the lad ad ; 
by which he can mean no other than tb^ 
robbery of the Exctfe ; and accordingly b^ 
calls it 2i fatal aSt. 

• Gentlemen, 1 beg leave now to bring un^ 
dcf your confideration what happened in thii 
city after Mr Brodie abfconded. You havi 
it in evidence that his fao«ie was fearchec^ 
and various articles of a very fufpicious nai 
ture found 2 a paii* of piOols under the eartlj 
and the place where they were hid pointe 
QUt by the oth^r prifonet Smith ; a dai 
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lanthorn, the one half of it in one place, and 
tthe other half of it in another. Gentlemen, 
if Mr Brodie is really innocent, it appears to 
me pacing (Irange that thefe articles ihoaid 
liave been fo conceal ^^d. 

All thefe circumftances, Gentlemen, are 
eftablifhed by the mod unexceptionable evi- 
dence J are connefled with and corroborated 
by each other ; and they all point to this 
conclufion, That Mr Brodie is guilty of the 
crime charged: They cannot be accounted 
for upon any other fuppofition. 

In the oppofite fcale, Gentlemen, you have 
the proof of alibi attempted by the prifoner. 
Alibi is a defence feldom reforted to but in 
the moft defperate circumftances; and little 
regard is in general paid to it, for this good 
reafon, tliat it refolves into an immediate 
f alfificarion of the whole evidence brought in 
fupport of the charge. It is fufpicious at all 
times, but it is peculiarly fo when the alibi is 
confined to the fame town in which the crime 
was committed. The firft witnefsr, Gentle- 
men, brought by the prifoner to eftablifli this 
defence is Matthew Sheriff, his own brother- 
in-law. This gentleman depones, that he 
dined with Mr Brodie on the 5th of March^ 
and chat he was in company with him until 
eight o'clock that night. There was another 
gentl^mgD,he tellsyou,wh6 dined ipcompa^iy 
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with the pannel that day; and what appears to 
mc to be a very odd circum fiance, this gentle- 
mena is not called as a witnefs ; nay more, al- 
tliough Mr Sheriff recolledls a great variety of 
other circumftances, he does not remember 
thi$ gcndeman's name ; and neither the fer- 
vanf s of the houfe^or any other perfon, are cal- 
kd to fupport his teftimony. Mr Sheriff then 
is only a fingle witnefs, and from his near 
conne<3:ton with the pannel, he gives his 
evidence under circumftances that are fufpi- 
cious ; and therefore no weight can be al- 
lowed to it. 

But even fuppofing Mr Sheriff's teftimony 
to be true, it is by no means inconfiftent with 
the guilt of the prifoner. Grahame Camp- 
bell depones, Thuat Brodie did not come to 
Smith's houfe until about eight .o'clock; and 
allomng him to have remained with Mr 
Sheriff until near eight, the expedition againft 
Ac Excife-office was not theft beguii j and 
yott will recoiled, that Brodie was the laft: 
that made his appearance at Smith's; and 
diat he was cxpefted by his affociates a con- 
fiderable time before he arrived. 

Jean Watt is the next witnefs adduced by 
tbe prifoner; and no doubt fhe fwears 
paimtedly to the night, and fo does her fer- 
vanit ; but they can give no reafon for fix- 
i^^ i;fatt Bighe to be Wednefday nighti ex«- 
/• 7/ cept 
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cept the fubfcqucnt flight of the prifoner j 
and therefore it may have been any other 
night in that week as well as the one conde- 
fcended upon.. But, Gentleman, I have nor 
occafion to difpute, and indeed from the evi- 
dence of Helen Alifon, I am inclined to be- 
lieve, that the prifoner went on the Wednef- 
day night to Mrs Watt's houfe : but 1 have 
heard nothing, allowing all the witnefles to 
have fpoken what they believed to be true, 
that goes to prove that he went there until 
after the crime was committed. Gentlemen, 
the circumftance which fixes the hour in the 
mernory of both Mrs Watt and her fervant 
is the ringing of a bell ; and we all know 
that there is a bell that rings at lo o'clock 
as well as at 8 ; and it is very far from being 
improbable, that they might both miftakt 
the one bell for the other, either at the time, 
or afterwards upon endeavouring to recol- 
le(fl the hour at which Brodie came to them* 
Allowing, therefore, Gentlemen, that all 
the witneffes adduced by the priiboer are to 
be believed, there appears to be nothing in 
their teftimpny contradidlory to the evidence 
of the prlfoner's acceflion to the crime char- 
ged; and therefore 1 can have no doubt^ 
that although the matter refted upon the 
evidence I have already ftated, that you 

could 
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could have no hefitatioa to pronounce tiii 
prifoners both guilty. 

But, Gentlemen, when in addition to that 
evidence, you take into your confideration 
the teftimony of Ainflie and Brown, the two 
aflbciates of the pannels, if any doubt did 
remain, it would neceflarily be removed^ 
The counfel for the prifoners, aware of this, 
have objedled to the admiffibility of both of 
them. To Ainflie it has been objedled, that 
a corrupt bargain was made with him by 
the Sheriff, which, in other words, amounts 
to this, that he mud \}e a falfe witnefs. If 
the prifoners counfel were ferious in dating 
this objeiflion, they ought certainly to have 
proved it : but. Gentlemen, it proceeded en- 
tirely upon a midake in point of fa(fl ; upon 
a fuppoiition that Ainflie had not fpoke out 
until Brodie was apprehended. Gentlemen, 
I hold Ainflie's declaration in my hand, and 
which I offered to read, and which 1 would 
now read, if the forms of the Court would 
allow me, emitted a fliort while after the 
robbery was committed, and containing a full 
and complete difclofure of the whole tran- 
fadion. But, Gentlemen, you will not, you 
cannot, fufpecft that there was any- fuch bar^ 
gain ; that there was any thing in the pre-" 
fent cafe out of the common courfe. A fi- 
milar objedion was made by the counfel for 

the 
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the prifcmer to the evidence of 3rown^ with 
this addition, chat he had been convidled of 
felony at the Old Bailey. The laft part of 
this objedlion. Gentlemen, is completely an<- 
fwered by the pardon which, by the law of 
England, where that fentence was pronoun-- 
ced, completely rehabilitated him. Brown 
is then in even a more favourable fituatioa 
than Ainflie; for as he never wa$ charged 
with the crime for which the prifoners are 
tried, nor any intention taken up to profe* 
cute him for it, he had even lefs temptation 
than Ainflie to fwear falfely. 

There is therefore nothing in the objec- 
tions dated to thefe witneHes ; and accord- 
ingly the Court have found fo. Thefe men^ 
Gentlemen, have told you, that Brodie was 
with them when the breaking into the Ex-- 
cife-ofilce was originally planned; that he 
met them at Smith's on the night when the 
robbery was committed, in which particular 
their evidence is corroborated by the tefti- 
mony of Grahame .Campbell; that he waa 
with them at the commifhon of the crime, 
which is the time when he endeavours to. 
prove an alibi; that fome of the piftols car- 
ried to the Excife* office belonged to him, 
which piftols were afterwards found in his 
poffeflion : they have likewifc informed- you, 
that it was agreed upon that Brodie ihould 
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be ftaticned Within the dob^, aftd Aintfie 
without ; and this exactly correfponds with 
the teftimony of James Bonar. But it is un- 
neceffary for me to enlarge upon particulars 
which cannot have efcaped yonr own ob- 
fcrvation; and I fliall therefore tronclude 
Vsrith remarking, that you have in this cafe 
more dire<9: evidence of thelpannels gtiilti 
corroborated by a greater variety of circtim- 
ftances, all coinciding in a moft remarkable 
manner, than 1 remember to have met ivith 
in any other which has occurred to me in 
the courfe of my pradlice. Gentlemen, I 
fhall only further add, that if the prifoner 
William Brodie, a perfon who from the na- 
ture of hi» employment had frequent opp6r- 
tunities of being introduced into the houfes 
of others, has been guilty of the crime laid 
to his charge, and is allowed to efcape pu- 
fiifhment, the confequenees to the inhabitants 
fef this populous city may be of the mcft 
ferious nature. But, Gentlemen, the evi- 
dence is befijpe you ; and if, upon a f^ir and 
deliberate confideration of it, you are convin- 
ced of the pannels guilt, I can have nt) doubt 
that you will do juftke to your country, by^ 
returning a verdiift accordingly. 

, Mr John Ckri. Gentlemen of the Jury, 
it is my duty to ftatje the evidence to you for 

the 
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the pannel Mr Smith'; and I Hiall trouble 
you with a very few obrervatioae only. My 
client is a very poor man ; and although h^ 
was in a Qtuation, before he was apprehend- 
ed on fufpicion of this crime, to fupport 
himfelf and his family upon the produce of 
his induftry in his trade as a grocer, he has^ 
in confequence of this unlucky affair, been 
reduced to abfol^te beggary ; ib that he 
could m^ke no extraordinary exertion either 
in procuring evidence or counfeh 

It is eafy to account, from this caufe^ 
Gentlemen, for what my Lord Advocate obr 
fcrved concerning the obfcurity of his hi- 
ftory before the robbery of the Excife- office's 
and 1 imagifue that no argument againil him 
can be drawn from it« I know that I fpeak 
to a jury who will lay nothing into the fcale 
againft him tiiat does not arife from the evi^ 
dence which has been adduced* 

My .Lord Advocate has told you, Gentle^ 
men, that the guilt of my unfortunate client 
is (b clear as to admit of no doubt ; and it iB 
in coQfequence of that opinion, 1 fuppofe, 
that his Lordfhip has made fo few obfervaf« 
tions upon it. 1 cannot, however, yield my 
alTent to this proportion ; and 1 (hall endea- 
vour to Ihow you, on the contrary, Gentle- 
men, from a ftatement of fuch parts of the 
proof as affedt my client, that the fair and 
* Aa 2 legal 
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legal evidence againft him - is incomplete^ 
and will not warrant a verdidl for the 
crown. 

The evidence may be reduced to three 
diftin(5l branches : His own declarations, 
which have been read ; the direcSl evidence 
to the commiffion of the crime ; and the 
real evidence of circumftances. 

With regard to the declarations, the Lord 
Advocate has told you, Gentlemen, that the7 
contain a variety of particulars which have 
not been read, and have been omitted by the 
confent of the panntl; and from this, his 
Lordfhip obferved, an inference might be 
drawn, that the declarations contain many 
more particulars little to the credit of the 
pannel. Gentlemen, an inference mofc can- 
did, or at leaft more charitable, might, in 
my opinion, be deduced from the circum- 
fiance. It is eafy to conceive the ftate of 
mind in which the pannel muft have been 
when apprehended. Conneded with thofe 
infamous men who were fuppofed to have 
committed the crime, a partner in their 
moft diffelute fcenes, no wonder. Gentlemen, 
that he was ftruck with terror, when feized 
•upon an accufation of being joined in their 
guilt. After having refilled for fame time 
the impreflions arifing from his confine- 
ment, hk |)ani€ moft naturally increafed ali- 
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mod to a delirium j a fit of temporary fren- 
zy, an infanity, feized him ; and he accufed 
himfelf of an atrocious crime as the only 
mdans of fafety. But this accufation is re- 
jedled by his cooler judgment j and accord- 
ingly he pled not guilty at this bar. In ac- 
cufing himfelf in fuch a manner, the greater 
variety of crimes he laid to his own charge, 
, the greater is the improbability of their be- 
ing true ; for it was folly to balance the me- 
rit of confeffing a crime eagerly inquired 
after — by the guilt of other crimes which 
were out of head : And it w;as folly of fudh 
a fort, as to prove that the pannel was in- 
capable of rational condudl; and thus the 
credit of his declaration, in fo far as it inju- 
red himfelf, is in charitable reafoning confi- 
derably diminifhed. 

But, ' at all events, Gentlemen, it is fuffi- 
ciently known and acknowledged, and it was 
even admitted, at leaft it was not denied by the 
Lord Advocate himfelf, that the extrajudicial 
declaration of a pannel is not legal evidence 
againfl him. It is, undoubtedly, a circum- 
ftance in evidence, but not of weight to con- 
vufl, unlefs it be adminicled by other proon 
This will be admitted, on all hands, to be the 
law of Scotland ; and I fhall make no com- 
ment on it. And this leads me to the fecond 
branch of the evidence, or the attempt at a 

di- 
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dired proof of tbe acceffioa of th? panoel 
Smith, to the crime charged. 

The firft witneft after thofe tp the decla- 
rations whofe depofition affeds the pauael 
Smith, is McLean, Mr Dryfdale's waiter. He 
is the I gth witneft. I need not entet into 
the particulars of his evidence, fince all of 
you rouft recollect that he could fay nothing 
more than that l^mith bought a ticket in ^he 
mail-coach for his wife ; gave him in pay-*. 
ment a five pound bapk-note, battered on 
the back, and received the change. It doe^ 
not appear from whence the pannel had the 
note which he gave to McLean ; nor whe- 
ther it was among the money which was (lor 
len from the Excife^ofBcc or not, John 
Clerk, Mr Dryfdale's calhier, the aoth .wic- 
nefs, could not even fay fo much as M^Lefto* 
It does npt appear from either of thefe de- 
pofitions^ whether the paper on the table 
was that which was prefented to them or 
not, as the Court determined that it is not 
properly defcribed in the indidlment ; . and 
on that account it cannot be ufed in evidence 
againft the pannel. I may therefore Icav^ 
thefe witnefles, Gentlemen ; and I am per- 
fuaded that none of you will think that they 
faid any thing which militates againll my 
client in the fmalleft degree. 

Grahame Campbell) the 1 7th witnefsi ^^aa 

e:^amined 
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examined as to a variety of particulars ; but 
her whole dcpoficion, in fo far as it regards 
the pannel Smith, amounts to no more thaa 
that he was in company with Brodie, Ainflie, 
and Brown that evening on Which the Ex- 
cife-oflSce was broken into j that they Tup- 
ped together^ eat herrings, or a fowl, whilft 
flie was in a back cellar ; anxf upon her co- 
ming out of this back cellar, the company 
had left the houfe, and Smith her mafter 
had likcwife gone out; but there is no evi*- 
dence of their having gone out together : and 
although they had, it does not follow that 
they went to the Excife-office together. It 
would be very hard if a man fhould be fuf^ 
pedled of a robbery, merely becaufe he leaves 
his houfe about the time that the robbef y is 
committed: and in this ckfe there is little 
more ; for it was by no means cxtraordina-: 
ry, that Brown and Ainflie fhould be with 
Brodie in Mr Smith*s houfe that night, as 
they were there every night always playing 
at cards and dice, and amufing themfelves in 
company together. And further, GentlcmenJ 
although they had not been drawn together by 
conftant habits and the love of fimilar amufe-^ 
raents, a good reafbn was given why Brown 
and Ainflie were conftantly at the houfe of 
Smith. You were informed that thefe two 
men dined and fupped everyday, tl\at is, vrcrc 

day- 
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day-boarders in his houfc. Putting all this 
together, I may diftnifs this witnefs with the 
fame obfervation which I applied to the for- 
mer ones. As far as I underdand her evi- 
dence, {he faid nothing which has a tenden- 
cy to criminate my client. 

1 come next to the teftimony of Ainflle 
and Brown. Gentlemen, you have heard a 
variety of obje<9:ions dated to the admifnbi- 
lity of their evidence ; all of which have 
been over-ruled by the Court. But not- 
withftanding the judgment of their Lord- 
£hips, 1 muft here adhere to thefe objedions, 
and maintain that they ought not to havcy 
been admitted as witnefles. ' 

Lord Jujiicc Clerk. Do you fay that, Sir, 
after the judgment which the Court has 
pronounced ? 

Mr Cltrk. My Lord, I know that your 
Lordftiips have determined this qucftion ; 
but the jury have Aot. They are judges 
both of the fadl and of the law ; and are not 
bound by your Lordftiips determination, 
tmlefs it agrees with their own opinion. 
Unlefs I am allow:ed to fpeak to the jury in 
this manner, I am determined not to ijpeak a 
word more. 1 am willing to fit down if 
your Lordftiips command me. [Here Mr 
Qcrk fat down. J 

Lird Juftice Clerk. This is moft indecent 

behavioar. 
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Y>ehaTiOttr« You cannot be allowed to fpeak 
to tbd admiffibilicy > to the ciredibility yoa 
may. 

Mr Clerk. This has been too often re- 
peated>i I have met with no politenefs frota 
the Court. Snubbed rather too often^ my 
Liord. I maintain that the jury are judges 
of the law as well as of the fa(5t * ; and I am 
pofitively refolved, that I will proceed no 
further^ ui ^ ^fs I am allowed to fpeak in my 
own way. 

Dird Hmles. You had better go on, Mr 
Clerk. Do go oou 

Dean of Faculty. If it will fatisfy Mr Clerk^ 
I can afTure him, that I will plead on this 
poirtt to the jury, waving all objedion to the 
admiffibility, which it may be rather irregu- 
lar to plead after the decifion of the Court, 

B b Lord 

* This do£trinei which had beeti fuppreflrd in Scotland 
for above a century, was revived in the courfe of the me- 
morable trial of Carnegie of Pinhaven by the late Lord 
Arhifton, the illuftriorts grandfather of the prefent Mr 
Solicitor Dundafs. Mr Arnot, ffieaking of his addrefs to 
the Jury on that occafion, fays, << He told them with a 
<« manly confidence, which confcious right infpired, that 
*' they mull not be ftartled at the interlocutor of the 
" Court." And they were not ftartl«dj for although the, 
fafts found relevant to infer a capital punishment were 
clearly proved, the Jury returned a verdiG, finding the 
pannel not guiljty; becaufe they were ofepinion^ that the 
ittterlocutor pronounced by the Court on the relevancy 
m^ erroneoui;. 
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Lord Jufiice-Cltrk^ Dean of Faculty, I 
know you will attempt nothing that is im^ 
proper. 

Mr Clerk. I fay. Gentlemen, I adhere to 
all the objedlions ftated on the proofs both 
to the adtnijftbiltty and to the credibility .of 
thefe witneffes. On the other hand, it is 
obvious, that if they are to be liftened to a$ 
good and unexceptionable witneffes, their 
evidence goes to prove the guilt of my client 
in the cleareft and moft unequivocal manner ; 
fo that the queftion comes to be, How far 
are they admiffible at all ? and how far are 
^hey credible ? Is; their evidence to be laid 
afide altogether ? and if not, To what extent 
is it worthy of belief ? Gentlemien, before I 
was interrupted, I was going to pbferve, that 
in this branch of the evidence my caufe 13 
the fame with that which is to be fupporced 
with fo much greater abilities by the Dean 
of Faculty ; and of confequence it would be 
ynneceffary and even impertinent in me to 
take up your time in arguing at large upon 
the fubjedl. I have followed the fame con- 
dudl in the other particulars of the proof, 
where the pannels are in fimilar cirqumftan- 
ces ; and I have only to defire you to apply 
the fame principles to both cafes. 

Gentlemen, 1 come now to the real evi- 
cjence. Some of the witnejQTes deponedrths^t 

Mr 
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Mr Smith was takdh up to Broilie^s buildings; 
and there fome of the articles on the table 
were, found ; but nothing in this part of the 
evidence is incohfiflent with the innocence 
of Smith, who might be better acquainted 
with Mr Brodie's fliop and yard than the of- 
ficers, without being a partner in the crimes 
of which he might be guilt jr. The mod ma- 
terial circumftance in the proof relates to the 
finding of the iron crow, the curling irons^ 
and the key, in the hole of a wall ; and fof 
thatreafon I refer ve it for the laft* There 
are two capital defers in the evidence of this 
faiSl. Firft, a glaring contradi^ion concern- 
ing the place where the things were found j 
and, fecondly, as glaring a contradidion in 
the account of what paffed at finding them. 
Middieton faySj that they were found in 
Warrifton*s Clofe | Murray, on the contrary^ 
that they were found in Allan's Clofe. Mid* 
dleton told you exprefsly that the pannel put 
his han^ into the hole in the wall and drew 
them out ; but Murray faid that this was 
impofliblei becaufe he had his hands tied 
behind him : and this witnefs farther added^ 
that he himfelf drew them out. Thefe are 
no common miAakes j and 1 afk, What re- 
liance can be had on evidence where two 
fuch falfehoods appear within the narrow 
cpropafs of a few quedions ? I ^m willing to 
B b 2 grant 
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grant that thefe are flight inaccuracies 
which rather tend to confirm the truth of ai 
llcpofitiou than to render it fufpeifled : but 
you cannot fuppofe errors like thefe concern- 
ing fuch marked and important circumftan-» 
c?a, M make an impreffion on the memory 
equally indelible with any part of the ftory, 
and which ia thi§ inftance conftitute its lead-' 
ing features. I fey. there muft he a radical 
?rror here, either in the candour of the wit-« 
neflfes, or in the events which they have re-? 
latcd* They are either perjured, or have been 
deceived, about the arciclea on your table ; 
and in either cafe their teftimony is good for 
nqching. It is plain that the iron crow waa 
:^iQt found both in Warrifton's Clofe and iix 
Allan's Clofe ; the pHfoncr was not both fet- 
tered and unfettered at the fame time : and 
it matters not, to me which of the witnefles 
have beeii deceived* Whoever it is, it can- 
not be determined on this trial that any of 
ihem fpoke the truth ; and of eonfe.qucnce 
the evidence of both muft be bid out of con- 
fideratipn. At all events, Gentlemen, What 
have you more than two folitary witnefles ta 
two contradictory fada, inftead of two wit- 
nefles to one confiftenc event ? This can ne- 
ver be reckoned good and legal evidence oo 
a trial for life, where equity as well as expe- 
I dkney 
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diency reqwrc the moft fcrupulous^ accti« 
facy/ 

Gcntlcimcn^ I have now ftawd what ap- 
pears to me CQ be the moft material circum-* 
ftanccs ia the proof- 1 have commented on 
the .depofition of the witoeffes in (6 far as 
they may he thought to criminate my client; 
and without farther detaining you, I beg 
leave to conclude by repeating the propofi- 
tion which I have endeavoured to maintain. 
That there baa qot been adduced on this 
trial fuflBcient legal evidence to warrant a 
verdtdi againft Mr Smith. 

Dean of Faculty. Gentlemen of the Jury, 
the prefeht trial exhibits in the jierfon of 
William Brodie, in whofe behalf I now ad- 
drcfs you, a fingular phenomenon in the 
moral wqrld : a man deicended of an an- 
cient and honourable family ; left by a re- 
fpcdtahle father in opulent circumftances ; 
educated in the manners and habits of a 
gentleman ; bred to a reputable occupation, 
ac the head of which he has frequently flood; 
and in virtue of that ficuation been a' mem- 
ber of the town-CQuncil of this great city,— -« 
(landing at the bar of this high Court, ac- 
cufed of having leagued himfelf with the 
meaneft and mqd abandoned of mankind, in 
the commijSion of a crime not lefs marked 

with 
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With moral depravity on the part 5f thtf ptt^ 
J>etrators, than fraught with injury aaci 
danger to the public, Gdd forbid, Gentle-*- 
men, that I were capable of wifhing to prefs 
on your minds thefe circamftances in my 
client's once honourable and happy fitua- 
tion, with a view of cfreating in yotir minds 
an undue bias in his favour : Though your 
difcernment were not, as I know it is, fuffi- 
cient to fecure you againft the effedl of fuch 
confiderations, my feelings as a man, and a 
fenle of my profeffional duty, would not al- 
low nie to refort to fuch arguments^ in ap-^ 
pofition to juftice, which is no refpefter of 
perfons.-^Yet, Gentlemen, there is a vieW iri 
which I am inCitled td call your attention, toth^ 
former fituation and circumftances of this un- 
fortunate gentleman; for ui>fortunate I muft 
call him, be the refult of the prefeht trial life 
or death/ In deciding on evidence in fup- 
port of a criminal charge^ the former cha- 
racter of the prifoner, his probable tempta- 
tions to commit the offence with which he 
15 charged^ muft ever be a material confide- 
ratiom A poor forlorn wretch, without 
fortune, without friends, without education, 
without occupation, is he who is naturalized 
CO fupport himfelf by private or open depre- 
dation on the public ; and when fueh a 
perfon is accufed, a,nd the minds of a jury^ 

though 



< »99 ) 

though they muft prefiime his innocence, dci 
not revolt at the charge as improbable. The 
£t nation of fuch men is charmingly defcri'* 
bed by an elegant poet of this country ; 

The needy man who has feen better days ; 

One whom diflrefs has fpited at the world ; 

Is he whom tempting fiends would pitch upon. 

To do fuch deeds, as make profperous men 

Hold up their hands and wonder who could do thei^ 

My client was no fuch man. No circum* 
Aance in his fituation had afforded a temp-^ 
tation to be guilty of fuch wrongs. To rifk 
his fame, his life, for the acquiiition of what 
his fortune, his profeflion, were fuHy ade- 
quate honcftly and fairly to procure him. — * 
\n thefe circumftances you are called upon 
to examine the evidence in this cafe with 
the niceft accuracy : You are bound by more 
than common ties to require the fullelt and 
raoft explicit proofs of fuch. enormous guilty 
fo improbable, fo unprecedented, before you 
find a verdidt againft a man who was once 
upon the fame refpedlable footing with yourr 
felves, and fuppofed to be governed by the 
fame honourable principles. 

But, Gentlemen, while I mentioned thtt 
fituation which Mr Brodie once held in iife^ 
his family, his fortune, his friends, I muft 
admit, however degrading to him the ac^ 
knowledgemeat ma^ be» that this unhappy 

man. 
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ffiftn, inftead of purfuijng with Induflry die 
nfeful and reputable occupation by which 
his own fortune was^cquired^ and by which 
it might have been preferred, and with it 
his own peace, honour, and happinefs, has 
for years pad fo far yielded himfelf to idle- 
nefs and diffipation, and to what in the pre-* 
fent age is even amongft the higheft ranks 
too often the fad concomitantoffuch habits, 
an unhappy itch for gambling, as to lead 
him into the company of perfons with whom, 
for any other purpofe, he would have dif- 
dained to afTQciacc. But the gaming-table 
levels all diftinclions ! There the high and 
the low, the rich and the poor, meet toge- 
ther. There 1 admit (indeed I have thought 
it ncceflkry to prove the fad, in order to ac- 
i^ount for fo ftrange a connexion, from the 
bare exiftcnce of which ftrong arguments, of 
his guilt have this night been drawn)^ there 
1 fay 1 admit, that this unhappy, this mif* 
guided man, learned to endure, and at lad 
to court, the focie|y of thofe abandoned, 
thofe profligate wretches, who have this day 
come forward, in the mod fufpicious cir* 
cumftances, to fwear him their accomplice . 
an the felony charged in the indiflment. 

But though the prifoner at the bar ac- 
knowledges with contrition thefe habits of 
foUy and diiEpatipn^ and the^ difgraceful 

connedtipa 



( 201 ) 

CMMieifitoA la which^ to chat exMnf^ itun^ 
liappilx involved him ; yec he trufts it wiU 
appear^ from a full coafideratloa of the evir 
deace, that 

The very Head and front of liis offendmg 
liaa this extent ; no tnore.<*-*^— 

And he trufts to the candonr and jufliceofyotf, 
Gentlemen of the jnry^ that you will not aU 
low this unfortunate conne<flion to go fur^ 
cher in your mind,; as an ingredient of proof, 
than it juftly ought, and far left to let fu^ 
picions fupply the want of that legal evi^ 
dence which the law of this free and happy 
country requires, in order to affecfl the life 
of any of its citizens^ however dangerous 19 
fociety the crimes charged may be, and 
however iriterefted the public may be that 
they fhould be convided. 

Gentlemen, with thcfe general abferva*- 
tions in view, I intreaf you to attend to the 
proof on which a verdidl ifs alked from you 
againfl the life of this unfotrtunate man. 

The whole evidence before you confifts of 
three parts ? ij?. The evidence of Brown and 
Ainflie, who have acknowledged themfelvea 
guilty of the crime in quellion, 4ind are the 
fole witnefles brought forward diredily to fix 
the guilt on the prifoner ; 2d^ And in oppo- 
:^tion to this there (lands the dired proof o£ 

C c alibi f 
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n/i^/, cftabliflied by a number of unexcep-i^ 
tionable witneffes ; and, 3^/, The evidence 
-arifing>fr6m the variouscircumftances which 
are faid to fupport and confirm the direft 
teftimony pf Brown and Ainflie, which, in- 
dependent of fuch confirmation^ is admitted 
to be deferving of little credit. Upon each gf 
thefe parts, I fhall fubmit to you fbme re- 
marks ; trufting that you, Gentlemen, and 
the honourable counfel on the other fide of 
the bar, will correct me, ihould 1 happen, in 
any iiiftance, to miftake the import or nar 
turc of that proof which has been led in 
your hearing. 

' Upon the firft part, I have already, in the 
courfe of the trial, anticipated almoft every 
thing which relates to the evidence of BroWii 
and Ainflie; I ihould therefore be afhamed 
to trouble you with more on that fubjeft. 
1 do not fay that their being themfelves ' 
accufed of the crime in queftion ihould be 
a ground for totally rejedling their tedimo- 
ny, which the Court, proceeding on the pre* 
ferit law and practice of Scotland* has al- 
lowed to be received; But this- 1 will with 
confidence maintain, that the evidence of 
perfons who, in the very outfct of their tef- 
timony, confefs the mofi: enormous crimes^ 
und thereby cover themfelves with infamy^ 
as completely in the eye t)f reafon as if they 

:. ./ were 
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Were convicfled bf ientence of ft juty* cm ia 
tio cafe be incitled to much credic ; and wkea 
ilaading by itfelf^ is defcrving of none at 

Bu( ic ii not oh this alooe that I impeach 
tlie teftimony of ihefe bad, men : they (land 
in a iituatioa different^ very different indeed^ 
fxqm other wicneflea of that defcription ; a 
lituation to which I again entreat your beft 
attention^ ' 

When Ainilie was firft examined before 
tbc Sheriff, for a long time afterwards he per-^ 
lifted in maintaining the innocence of Mr Bro^ 
die; nor was it till he learned that Brodie was 
apprehended, and till he was informed that 
to criminate him was the only me^ns of fa^^ 
ving his Qwn life< that he uttered a fyl-* 
labie tending to ipfer thp guile of my client. 
This we offered to prove in the courfe of 
the trial ; but a proof waa refufed by the Courti 
The. firil teftimony therefore he gives in the 
matter is , deliberately falfe. Is his after 
information, or the evidence he has given 
this night, the better to believed that it was 
wrung from him by thjC fear of death, or 
brought out of him by the hopes of life ? It: 
is in vain ^q fay that there is no proof that 
fuch means were ufed with him. There is 
i:eal eyidence, that under thefe impreffionshe 
muil have been when he delated Mr Brodie. 
C c 2 Well 
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Well did he know that Mr Brodie, from TiW" 
uahftppy coDne^ion» with him and his aflb- 
ciate&, was fufpe<5led of being acceffory to 
their guilt. He was not fo blind as not to 
fee, that to the public profecucor, whofe duty ic 
ever is to ehoofe from various aflbciates thofe 
wliofe fituations make them the moft ftriking' 
examples of public juftice, toaccufe and con- 
vi& fucha perfon as Mr Brodie, was efFeilually 
to fecure his own life i And, unhappily far 
Mr Brodie, his connexion with the witneft 
hi fcenes of another kind, while it fuggefted 
the accufation, procured it credit, i cannot 
aik you to believe without evidence, that 
fuch a plot was laid, nor am I intitled to 
charge it. But fureFy witneflTcs in fuch cir- 
cucnftances fhbuld hot Kghily be believed: 
And doing fo may lead to conftquentes of 
the moft dreadful nature j as every man,* un- 
fercunate enough to have been innocently^ 
perhaps, the companion of Vtllains, may thus 
by falfehood aud treachery be made their fub- 
ftitutes to the offended laws of their cottn- 
wry. 

The evidence of Brown is if poffible flilf 
more unworthy of credit than that of Ain- 
flie. A more hardened and determined viflaia 
Can hardly be figured. You fatv. Gentle- 
men, the manner in which he gaivc his evi- 
dence; 
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dence. He appeared more like a man re^ 
h^arfing and expatiating upon the patriotic 
afts he had perferihcd for thie good of his 
country, than a crifninal unfolding the b!ac|C 
hiftory of his own iniquities. You have it 
in proof, that he was condemned for felony, 
and fentenced to be tranfpojtcd ; that a pre* 
fepcment bjr the grand jury (lands yet againft 
him for another felony ; and that he was ba- 
niihed for theft by a fentence of the-juftices 
of peace of Stirlingftiire, proceeding on his 
own confeffion. He has no doubt received 
his Majefty's pardon. It has been obtained 
for him at a very great expence, for the fole 
purpofe of enabling him to be a witnefs in 
this caufe. But though the Court has deter- 
mined that this pardon, the crime being com- 
mitted in England, rehabilitates this man^ 
and that his evidence is admiffible; yet no 
pardon can reftore his credibility, or render 
him an boneft man. " Can the Ethiopian 
** changehis fkin,*or the leopard his fpots?'* Is 
it poffible, that a King's pardon can reftore 
purity of heart, rcdtitude, and integrity? 
Can " a piece of parchment with a feal 
*V dangling at it,^' a phrafe employed on a- 
nothcr occafion, perhaps, with lefs force of 
application, turn wickednefs into honefty, 
and tranfmute infamy into honour? This 
is the prerogative of the King of kings alone, 

exerted 
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aqd evep with him ,fqch change may be well 
accounted a miracle. In the eye of reafbOf 
therefore, BroWn is ftill a notorioias convi<Sl- 
ed felon^ an infamous unrepenting villain } 
Mtho, till the a 8th Juily laft, the date of thtf 
pardon,, would not have been received as a 
witnefs^ven in a two- penny half- penny cauf^ 
t^etween man and man: And yet upon ttis 
evidence is now to depend the reputation and 
life of a^nce refpe(flable citizen ! Thefe things 
need only to be nie^tioned, Gentlemen, in 
ordjcr to,be fully felt; nqr will L infult the 
under (landing of fo intelligent a jury, by 
dwelling upon them fer a moment longer. 

But this, Gentlemen, is not all. Mark the 
game v/hich this man had to play, and in 
what ms^nner he has played it? He had not^ 
like Ainilie^ only his acceflion tp this offence to 
fliafce himfelf loofe of: a fentence of tranfpor* 
tation hung over his head. This fentence he 
had not obeyed; and the penal certification 
Js in England, I fuppofe, as it is with Us^ 
capital. By accufing a perfon of fuch con* 
fequence as to make it worth the while of the 
feryants of the crown to ^ make him King'^ 
evidence, he not only freed himfelf frotii trial 
for the offences conimitted here, but fe- 
cured a pardon for the offence of which he 
flood convi<a:ed,,,as it was neceffary to qua- 
* ^ lify 
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lify him to be a witnefs, that his former con* 
:yiQ:ion be done away, and all his former 
fcrinies waflied off in the fountain of Royal 
favour. A bribe of fuch magnitude flefli and 
blood oould not refift. Thus, Gentletnen, ia 
addition to the profligacy of charadler, to the 
load of infamy under which this "man labour- 
ed, you fee the mod powerful engines which 
can iet in motion the human foul, employed 
to drag him forward to an accufation which 
he had not originally made, and which, but 
for this, his ;confcience, hardened as it is^ 
might h^ve prevented him from ever making. • 
The Lord Advocate was pleated to com-* 
mend this witnefs, as having fpoken out from 
a defire of doing juftice and being of fervice ta 
his country. Did his appearance this day in- 
dicate any fuch feelings ? Do not the circum- 
ftances in which he brdught forward this 
accufation {how the bafenefs of his views J 
He has fworn that at firft he did not accufe 
Mr Brodie. No; it was not till his return from 
England that he took thiscourfe, when finding 
that the facrifice of mean viftims was not> 
leading to any fteps being taken to procure himr 
a pardon; when the othe^ unhappy prifoner 
at the bar had confefled his own guilt, but 
without accufing Mr Brodie, that he (Brown) 
gave the lie to his firft declaration by crimi-* 
pating that gentleman; and the pardon, which 
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,bu this ddy procured admiffion- to bifi tefti^ 
mony, was obtained for him. The meafures 
of the public profecutor, ia this refpe£t^ were 
highly proper, believing, as he no doubt did» 
the teftimony of this man. But 1 leave it to you. 
Gentlemen, to confide whether it is pofliblefor 
any witnefs to ftandin more fufpiciouscircum- 
fiances; and whether$ as feveral of the judges 
have told you, that had his convi&ion been in 
Scotland inftead of England, they would have 
rejei^ed his teftimony, notwithftaading the par- 
don, you ihould not fo lay afi^t his evidence 
altogether in juftice to the prifoner; who 
ought not tofuffer for adiftinftion which, how- 
ever founded in law, is contrary lo common 
fenfe or reafon, when applied to the credibili- 
ty of the witnefs, of which you alone are the 
judges. 

I come now. Gentlemen, to the direct proof 
of alibi. And here I readily confcfs, that a 
proof of alibi is generally reforted to only 
upon the moft defperate occafionsj and that 
fuch proof when it is in contradidlion to fafts 
clearly fuWantiated by real evidence, or pa- 
role teftimony beyond all fijipicion, muft yield 
thereto. But, Gentiemen, this is by no means 
the cafe here. The alibi is eftabliflied by the 
moft direift and complete proof, in opposition 
to which nothing direft appears in evidence, 
ttnlefs the teftimony of two witneflcs, intitled 
to no credit from their cbaraders, and fwear- 
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ing in cirtumftances the moft fufpicious. There 
are indeed, other circumftances proved ; with 
regard to which, 1 am to addrcfa you after- 
wards: But thefe, if the depolitiona of Browa 
and Ainilie be laid afide, mud appear to 
you fo light when weighed againft this evi- 
dence of iUibh that they muft kick the beam. 
The aiibi^ Gentlemen, is thus proved. 

You have, in, the firft place, the evidence 
of Mr Sheriff, This gentleman, no doubt, ia 
brother-in-law to Mr lirodie ; and it may be 
faid that this ciycumftance renders his evidencQ 
fufpicious. But Mr Sheriff, Gentlemen, ia 
vrell known to many of you as a man of cha-» 
radler and reputation, as a perfon of unble-^ 
raifhed condudl, in a rank of life equal to 
many of yourfelves. And 1 appeal to yoii^ 
Gentlemen of honour as you are, whethei; 
any of you, judging of this witnefs^ as you 
would wifli to be judged of yourfelves, would, 
for a moment indulge the thought, that even 
to fave the life of hi& wife's brother, he would 
deliberately come foreward to caft away his 
own foul! This gentleman depofes moll ex- 
prefsly, that he dined at Mr Iirodie*s houfe 
on Wednefday thc^ 5th of March, the day on, 
which the ^xcife-office was broke into, ia 
company with two ladles and another gentle-* 
man; that he ftaid there tiU abo^t eight o'clock; 
that Mr Brodie during all thai; time was neve? 
ftbfeat franx lu& oompany j aod that he eyei;! 
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^ed the witnefs to flay f upper. Here is at 
direct contradidiion to the evidence of Browa^ 
who fwore that Brodie called at Smith's in the 
afternoon of that Wedncfday. Which of the 
two, Gentlemen, are you to believe? But it is 
needlefs for me to afi: the queftion. Were 
even the former circumftances urged againft 
the credibility of this man's evidence not fufV 
cient, you have him here convidted of the 
grofleft perjury, if Mr Sheriff is to be be-- 
lieved; for that gentleman has exprefslyr 
fworn that they dined at a quarter paft three 
o'clock, and that Mr Brodie never left the 
company while the witnefs (laid, which was 
till near eight o'clockr 

It was a£ked on the other fide of the bar, 
how Mr Sheriff, at this diftance of time, 
came to recollect fo precifely that it was 
upon Wcdnefday the 5th of March he dined 
with Mr Brodie? The anfwer is obvious: 
It was publicly known upon the Monday 
iFollowing, and the witnefs has fworn he 
J:new it, that Mr Brodie was accufed of be- 
ing concerned in the robbery of the Excife- 
pfficc. Was it not then natural (nay, would 
not the contrary have been altogether in- 
credible), that Mr Sheriff, having only four 
days to look back, fhould be able to re- 
coiled in a matter that touched fo deeply the 
charaaer, and might affedi the life, of fo near 
a relation, that he dined with him that very 
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day oh which that felony was perpetrated ? 
Which of you. Gentlemen, could not at this 
tinac recolledl where you dioed laft Saturday 
or Sunday, and the precife time at which 
you left the company ? If, therefore, Mr 
ShcriflP is to be believed, and why he fhould 
not, no reafon can be fuggefted, the prifoner 
could tiot be prefent, as Brown and Ainflie 
have deponed he was, prior to the time Ain- 
flie left Smithes to go to the Excife ; which 
Ainflie has fixed at a quarter before eight j 
nor could he be with them at Smith's at all, 
as Brown fwears they all left it a[ quarter of 
an hotir after Ainflie, and immediately joined 
him at the Excife- office. 

But Jean Watt depones, That Mr Brodie 
came to her houfe at 8 o'clock on the Wednef- 
day evening, when the 8 o'clock bell was ring- 
ing : her reafon for recolledling chefe cir- 
cumftances too is a very good one, it being 
the laft time that ever Brodift flept in her 
houfe. Her evidence is corroborated by the 
fervant-maid, who depones exacfily to the 
famepurpofe: and there is a circumftance^ 
Gentlemen, in the depdfitioh of this witnefs^* 
which well merits your attention. Upon 
being aflced what bell was ringing, file (aid 
it was the bell of the Tron church. Here 
the counfel on the other fide of the bar ap- 
peared to hug themfelves upon the miftake 
D d 2r into* 
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into which they fuppofed flie had falltn/by 
mencioning a bell which, frotn the diftance, 
fhe could not poilibly hear. But the matter 
was cleared up in a moment, when, on being' 
afked where the Tron church was ? (he re- 
pliec| in the Parhament Qofe, This, Gen- 
tlemen, is the natural fimplicity of truth : 
this proves her to be no tutored witnefs, 
brought forward to rehearfe a tale made up 
before hand, or to affign fidicious caufes of 
knowledge. 

Both thefe witneffes concur in depofing 
that Mr Brodie (laid the whole night until 
next morning at 9 o'clock in Mrs Walt's 
houfe ; and their evidence is corroborated 
by that of Helen Alifon, who faw him com- 
ing down ftairs at nine on the Thurfday mor- 
ning. The evidence of this good woman 
Helen Alilbn is accompanied with circuni- 
fiances the moft natural and (Iriking, and is 
confirmed by James Murray, one of the 
iherifF-officers employed in the fearch on the 
Thurfday morning ; who fwears to her ha- 
ving at that time mentioned Mr Brodie'a 
having been at Jean Watt's all the night of 
the Wednefday and morning of the Thurf- 
day proceeding. 

The whole of this evidence, taken together, 
affords a proof the moft conclufive, thai Mr 
Brodie could not be prefent at the robbery 
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ef the Excife-office. You find him in his 
own houfe till the hour of eight ; from that 
hour, till nine on the Tburfday morning, 
you find him in the houfe of Mrs Watt« It 
is impofllble then that he could have been 
at Smith's a confiderable time before the 
hour of eight, or that he could have been 
prefent at a robbery vrhich took up an hour 
in the perpetration. 

It was faid, on the other fide of the bar, 
that it was of no avail to prove an alibi 
which was merely confined to the city. This 
is flrange dodtrine, Gentlemen, and perfi:£lly 
new. That an ^/i^i may be proved with 
greater certainty when the diftance is greater 
than when it is fmall, I do not difpute ; but 
does it follow that it may not be proved 
though the diftance be ever fo (hort ? Sup* 
pofe a fdoay to have been committed this 
day under that window, and that I ihould 
be accufed of having been an a6lor in it~- 
Could not I, Gentlen^n, bring fuficient evi- 
dence of an ^^iy although within a few 
yards of the place where it was perpetrated ? 
could I not fubftantiate, by this numerous 
and refpet^able afiembly; that I was here 
from nine in the morning till the prefent 
bour, employed in fuch a manner as to es- 
4clude the pofiibility of my being any way 
coQcerflced in fuch f^ony I And i;ouid it be 
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©tjefled to fuch evidence, that I Bad not ptd* 
ted myfelf abfent from toVrn, and that my 
ulibi was confined to within a few feet of tW 
place wheref the faft was committed ? 

It is top no purpofe to fay that the witnef-* 
fes may hot be accurate as to time ; and 
that, making a fmall allowance for miftakes^ 
the fads they fwcar to mzy be true, confift- 
cntiy wi^h the evidence of Brown and AinjGLie*' 
For fiippofing Mr Sheriff to have been mif- 
taken as to the precifetime he left the prifo-* 
ner that night, he could not be miftaken as 
to his being conftantly with him from the 
time of dinner till the time he left him,^ 
whatever it was; and this alone muft defeat 
the teftimoily of Brown and Ainflie, who 
fwear to the prifoner's having been there in 
the afternoon long before the meeting, pre- 
vious to their fetting out for the. Excife-^ 
office; which cannot poffibly be true,' if Mr 
Sheriff's evidence is to be believed. 

Here^ then^ is the moft unequivocal and 
pc^tive proof that the prifoner^ Mr Brodie^ 
could have no acceffion whatever to this rob->> 
bery of the Excife-office ; unlefs you. Gentle- 
men, fhall Goncltide) that the whole of thefc 
witnefTes, coniiflent as they are, and corro-* 
berated by circumftances the moft fimple 
and natural, have perjured themfelves wil=* 
fully and .deliberately ;• while Brown and 
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Ainflie, witnelTes, from their chara<^cr, un^ 
worthy of all belief, and fwearing in circum^t 
ftances the moft fufpicious, are deponing in 
the utmoft purity of truth and fairnefs. 

Thus, then, Gentlemen, the cafe would 
(land were it to be decided on the diredl 
teftimoriy of the witneffes on both fide» 
weighed againft each other. The circum- 
ftantiate proof, however, ftill remaiQs to be 
confidered ; and 1 am free to confefs, that if 
it {hall appear to you that thefe circumftan- 
ces afford a chain of real evidence, either fuf- 
ficient independent of the diredl depofitions 
of Brown and Ainflie to prove the prifonerV 
guilt, or fo fully to confirm their teftimony 
as to remove the cloud of fufpicion that 
hangs upon it, as to convince you that they 
tnu^ be fpeaking trijth, and the witneiTes to 
the alibi the reverfe, your verdiiS; ought to 
be againft the prifoner. But I humbly main^ 
tain, that nt)t any of thofe circumftances,- 
nor all, of them put together, are fufEcicnt to 
intitle the evi4ence of fttch witnefles to cre-^ 
dit, when the life of a man is at ftake, even 
if the proof of alibi were out of the cjueftionj, 
and fair left in the face of that proof of aiibi^ 
which if the witnefles have not deliberately 
perjured themfeWes, excludes even the poffi^ 
bility of the prifoner's guilt. For 1 hope tQ 
l^oWf ^l^at |here is not one of thofe circum-^ 
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(tances, fufpiclous as they may appear, that 
cannot rationally be accounted for withouc 
fuppofing the guilt of the prifoner Brodie 5 
nay, that Tome of them are totally inconfift'^ 
cnt with the fuppofition of his having been 
guilty of this offence, whatever other errors 
|iis fatal conne<5lion with thefe mifcreants 
inay have led him into. 

In confidering the circumftantiate evi- 
dence. Gentlemen, you are never to lofe fight 
of the diredt proof I had the honour juft now 
of dating to you as to the alibi; and as each 
circumftance paffes under your review, I en- 
treat you to afk yourfelves this queftion — » 
Whether it is fo clear, fo decifive, fo totally 
irreconcileable with the poffihility of the 
prifoner's innocence, as to make the fufpi* 
Qioxxs tedimony of thofe infamous witneflea 
outweigh the proof of alibi^ founded on the 
depodtions of perfons liable to objeeiiQAs. qq 
reafon^ble fufpicion ? 

The fird circumdance founded on, is the 
prifonei^s connedlion with the perpetrators 
of this crime. I readily grant that it is clear 
from the evidence that Mr 3rodie was in ha-* 
bits of too great intimacy with thefe men* 
I acknowledge that he appears to have been 
too deeply engaged in courfcs of gambling 
and didipation in their company and fociety« 
Tha( hi& adbciatioa with fuch chara^rs waa 
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diftionourable to the reputation of my client, 
1 do not deny* Buc, Gentlemen, this gam*^ 
jbling conne<5lion is far from being any proof 
of his {hare of the guilt of the crime novr 
charged againft him and the other prifoner 
at the bar; though this circumdance, no 
doubt, gives ppflibility to a tale, that with- 
out it would have been rejecfled at once as to- 
tally incredible. Had Mr Brodie been in no 
way conncifled with Brown, Ainflie;, and 
Smith, what could they have accufed him ini 
When the hopes of life were held out to 
Brown and Ainflie, in order to procure a 
difcovery of their confederates, however v^il- 
ling they might be to deceive the public pro- 
iecutor,they would have themfelves feen^that 
it was in vain to accufe a man as their aflb- 
ciate who had never at any time been con- 
4ie<5led with. them. But though his having 
conneAed himfelf with them afforded a plau- 
fible colour to their charge, it does not fol- 
low that this connexion a6fords either a proof 
or a prefumptioft of Mr Brodie*s guilt; it is 
to be conficjered rather as the caufe of his 
being accufed. Many other perfons, other- 
wife very refpedlable, are known to have 
•gamed in company with thcfe very men; 
but would this have been fufBcient to crimi- 
nate them, had Brown and Ainflie thought 
proper to give them alfo up as their confcde- 
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rates in this dark bufinefs? The folly oF 
haunting, for any purpofe whatever, the com- 
pany of fuch men, is great indeed : but to 
fuhje(5l the party guilty to the confequence 
of every enormity of which fuch afTociates 
may accufe him, on their bare teftimony a- 
lone, would he a punifliment far beyond the 
offence ; as fuch men would never fail to 
find fbine unhappy affociate of better rank 
than themfelves to fubllitute as a facrifice to 
the public for crimes to which they bad no 
acceffion. 

The rext cireumftance founded onin'cor- 
Tobpration of the evidence of Brown and 
Ainflie, is the alleged proof by the oath of 
Grahame Campbell that Mr Brodie was pre- 
fent with the gang at the houfe of ^mith 
on the night the Excife-bfiice was broken in- 
to, and left it in their company^ The vera- 
city of this witnefs 1 mean not to difpute ; 
buc I maintain it to be impoflible, that if 
fhe be fpeaking truth, the fads Ihe (wears to 
could h^p;^en upon that night; or if ihe di(i, 
it murt be fatal to the whole evidence given 
by Brown and Ainflie, as it contradicts thein 
in the moft efiential particulars. 

This witnefs indeed fwears, that one night 

-{for Ihe fixes no precife time), foon before Mr 

Brodie left this place, he. Brown, and Ainflie, 

met at Smith's houfe before fix o'clock ;,th« 
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they ail left it about fix ; that between nine And 
ten they all returned; that they fupped there, 
and remained about two hours : And ihe re- 
menibers particularly that Brown and Ainflie , 
fat down to fupper, but that Mr Brodie flood 
all the time they eat their meal. But Brown 
and Ainflie exprefsly fwore, that after coming 
out of the Excifc-office they did not lee Mr 
Brodie again that nighty and that Brown did 
not meet with him till the Friday, when he 
for the firft time got an opportunity of abu- 
iing him for having left his port. She dif- 
fers from them alfo as to Mr Brodie's drefs> 
which flie fays was, when he came, an old- 
fa(hioned black coat ; whereat Brown fays, 
it was his ordinary black coar, and that he 
wore a white furtout above it. Both thefe op- 
polite ftories cannot be true; and confequent- 
lyleither the young woman has deponed to 
.what happened on a different night, and her 
evidence does not corroborate that of Brown 
.and Ainflie j or, if flie fwears to that night, 
ihe fwears to fadls totally inconfiftent with 
the truth of part of their evidence at leaft, 
and thereby deftroys the credibility of the 
reft of it. 

The Lord Advocate has told you, that this 

witnefs muft be miftaken with regard to 

their fupping ; becaufe llie has alfo faid, that 

they had ace fome frefh herrings or cold fowl 
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before fetting out. I cannot, for my part?^ 
fee how their having taken this collation ear- 
ly in the evening can be any reafon for their 
not fupping betwixt nine and ten. And at 
any rate, though (he could have miftaken 
the fmaller circumftance of their eating or 
not eating after their return, it is utterly 
incredible that (he fliould have recoiled- 
cd their ali being at Smith's together be^ 
tween nine and tfen, and continuing toge- 
ther for two hours, if, as Brown and Ainflie 
depone, they and Mr Brodie never met that 
night after the time the two former went in- 
to the Excife- office. 

The next circumftance founded on by the 
profecutor is the departure of Mr Bfodie 
from this country ; which is not only held 
out as a flight from juftice, but as a flight 
applicable to this particular offence. 

That the flight of a perfon accufed of a 
crime may in fome cafes be a ftrong ingre- 
dient in a proof of his guilt, I readily ac- 
knowledge ; but it is not necefTarily fb. If 
he has not been previoufly adcufed of that 
particular crime, and other reafons occur 
lufEcient to account for his leaving his native 
country, the circumftance is at befl equivo- 
cal. 

In this cafe, it cannot be denied that Mr 
Brodie had flrong reafons for taking this 
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ftep, feparated from any confiderations of 
guilr conqe<5led mth this offence. His gam-* 
bUng connedtion with thefe men was coo 
^vell known; and though nothing further 
could be proved againCl him, it mu(l be a 
painful feeling for a man of any fpirit to re- 
main in chat place where perfons with whom 
he had been fo intimate were taken up by 
public juftice on charges of fo heinous a na- 
ture. Joined to thisi you find in evidence, 
that aprofecution was depending before the 
magiftrates of Edinburgh againfl my client 
for ufing loaded dice. I do not fay, nor do 
1 fuppofe, that this profecution was well 
founded ; but the very report of fuch a 
charge, when added to the connection he 
had with thefe men, muft have rendered his 
iituation fo difagreeable as to induce him to 
leave Edinburgh, at leaft for a time ; or even 
to have refolved on fettling in forae foreign 
country, where his former folly and didipa- 
tion were unknown, and where his profet- 
fional fkill might enable him to repair his 
{battered fbi tunc. What were the real mo- 
lives of Mr Brodie, it is not for man to judge: 
but if his actions are equivocal, you are 
bound in charity, in juftice, in humanity, 
to put the moft favourable conftru<5lion upon 
it. Yet even when he abandoned this coun- 
try, he does not appear to have conduc^ied 
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Kimfelf as dne who never intended to fettirn^ 
or who was afraid of any confequences to 
himfclf -beyond the. pain of enduring in his 
own country the lofs of honcft fame. He 
correfponds, as you find, with his friends in 
Edinburgh ; and the whole tenor of his coa- 
du<5l feems to he fuch as might have been 
purfued by a perfon who intended only to 
retire out of view for a Ihort time, till the 
clamour of a prejudiced public againft hinx 
fhould ceafe. A flight under fuch circum-^ 
(lances^ and conducted in this manner, can 
never be held as proof of guilt, or even as a 
circumftance fufficient to ftamp credibility 
on the teftimony of a witnefs bafe and pro-* 
fligate beyond all example, deponing un- 
der the ftrongeft temptations to falfehood^ 
unfupported by the dired teltimony of any 
other witnefTes, and directly contradidled 
by a proof of alibi^ proved by a cloud of 
witneflfes altogether free from fufpicion. 

With regard to the circumrtance attending 
Mr Brodie's departure, his conduct in Lon- 
don, on fhip-board, and on the Continent, 
the evidence adduced by the profecutor is in 
the higheft degree lame and inconclufive. 
Indeed it ought totally to be reje(5led as not 
the beft the profecutor had it in his power to 
bring ; and a^ to his being brought back to 
this country, the evidence is very defedive. 

^ . The 
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Tiie evidence of Mr Longlands conGdi , 
cliiefly of he^rfay. Thofe perfons who ap-* 
prehended Mr Brodie, who condudled him 
back to this country, are not produced as 
witnefTes, Mr Walker, who is faid to have 
protected him in London ; the owners of the 
£hip, who are faid to have altered the defti- 
nation of the fliip to aid his flight ; none of 
them are brought forward. And as hearfay 
evidence is only competent where the piin^ 
cipal witnefs is dead or cannot be had, nei- 
ther of which is here the cafe; I fubmit to 
you. Gentlemen, Whether any pare of this 
evidence ought to have been received, .or 
ought now to be regarded by a jury ? 

I come now to the evidence arifing from 
the letters faid to be written by my client. 
Gentlemen, urgent as his cafe may be, 1 do 
not wifh to drain any thing, or to evade any 
part of the proof. 1 do not mean to conteft 
that thefe letters are of the hand- writing of 
Mr Brodie, akhough this point has been but 
flenderly proved. My client has not himfelf 
denied them : I Ihall admit them to be his. 
Now thefe letters contain nothing which can 
bring home to him the prefent charge. They 
prove, that he was avoiding his native land; 
that he was anxious for the fate of thefe 
abandoned men ; that he was afraid they 
pQight accufe him : but he exprefsly fuppof<is 
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t falfe accufation ; an accufation tbat might 
equally involve the innocent perfons he was 
writing to. In one paflage, he exprefsly af- 
fens his own innocence. Yet the letters arc 
written in full confidence, and v^rithout any 
feeming intention to hide any thing. It is 
true, indeed, that in one of thefe letters he 
fays, that he had no acceffion to any .of their 
depredations except the laft, which is laid 
hold of as a diredl acknowledgment of the 
crime : But", Gentlemen, fuppofing the word 
depredation could not be othcrwife explained, 
where is the evidence that the crime in que- 
(lion was the laft of which thefe abandoned 
ruffiar\s were guilty ? and if there were, it 
would not be concjufive. The word depre- 
dation is generic, and may as well apply to 
the depredations of th^ gaming-table as to 
adls of theft or hou(e breaking; and as there 
is but too much reafon from the evidence, 
particularly the procefs at the inftance of 
Hamilton for defrauding him by falfe dice, 
to believe that this unhappy man was not 
altogether free from acceffion to depredations 
that may at the gaming-table have been 
committed by thofe perfons againft fuch 
as were unfortunate enough to fall into 
their bands; why (hould you. Gentlemen, 
to reach the life of a fellow- citizen, conttrue 
fb equivocal an acknowledgment, couched in 
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fa general terms, as applicable to a particu- 
lar adl of guilt J for the proof of which, 
againft this prifoner, you have nothing but 
the moll exceptionable of all human tefti- 
mony, coatradiiSed by the mod di red proof 
of alibi. , 

But this is not all. The terms of this ac- 
knowledgment, as repeated in the laft of chefe 
two fcrolls, exclude even the poffibility that 
the prifoner could refer, or mean to refer, co 
the breaking of the Excife-ofSce as the de- 
predation to which he had an acceffionj for 
he exprefsly fays^ that he loll L. lo by it: 
but how, in the nature of things, is it pof- 
fible, that if he had been concerned in that 
affair he could have thereby loft L. lo, or 
any fum whatever, feeing Brown and Ain- 
flie have both fw'orn, that the moliey was 
fairly divided, and that each of the parties 
concerned received L.4 fome odd fhillings 
for his Ihare ? To what other a6l of depre- 
dation, and whether to any commiaed at 
the gaming-table, thefe words refer, it is not 
for me to fuggeft, nor are you. Gentlemen, 
bound to inquire; though it would feem 
that depredations at the gaming-table are 
the otily attacks upon the property of our 
neighbour that can be attended with patrir 
monial lofs. It is enough to exclude theft 
fcrolls, and aUb the letters, from operating 

Ff as 
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as evidence of the prifoner's acceflion to the 
crime he is charged, that the only acceflion 
they acknowledge is inconfillent with the 
poflibilicy of his guilt ; and if he has been 
fo far mifguided as to have been concerned 
with thofe infamons per/ons in any thing be- 
yond that gambling connexion which he 
pas all along admitted, it mu(l have been 
fome other offence not yet difcovered, or not 
hitherto made the fubjedl of profecution ; 
which, not being charged in the prefent in- 
didlrnent, could not have afFedled the pri- 
foner, though a proof of it had come out in 
the courfe of his trial. - 

The only remaining circumftanctf brought 
|n aid of the diredl parole- teftimony, is the 
different articles which have been found ia 
the houfe of the prifoner or elfewhere, and 
which the profecuror has attempted to con- 
pecfl with the commiflion of the a(5l which 
js the fnbje<f\ of the libel. On this head I 
fliall detain you but a moment; there not 
being the fjiadow of evidence to conneft any 
pne of them with the prifoner, fo as to afford 
a prefumptipn, and far lefs evidence, of his 
guile,' 

A dark lanthorpi was found in his houfe j 
but there is not the appearance of evidence 
jhat it was ufed at the perpetration of the 
ffi^ie in (jueilion, or was ever out of Mr 

Br od it's 
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Brodie's own houfe. The utenfil itfelf i? 
perfe(5lly innocent. The ufeful part of it was 
found in the cock- pen; and it is well known 
that cocks are chiefly fed by candle-light. 
There were keys and picklocks found in his 
houfe: but it was proved, that thefe are the 
ordinary implements of his trade ; and not 
one of thofe have been fworn to as having 
been ufed by the villains, wlio beft knew and 
defcribed the whole myftery of the iniquity. 
Nay, the only inftruments that were ufed 
on that occafion, in opening the locks or 
forcing the doors, were found at the bottom 
of Allan's Clofe or Warrifton's Clofe, by the 
officers of juftice, led by the other prifoner; 
Smith to the hole in which ihey were con- 
cealed ; and, not one of thofe articles, being 
two crows, a key, a pair of curling-irons, .a 
coulter of a plough, and two wedges ; the 
three firft of which Brown and Ainflie adr. 
mit were carried to the fcene of adlion by. 
Brown, and Smith, while the two lad were 
ftolen by themfelves from a -field near Dud- 
dingflon. 

. True indeed it is, that a pair of piflols, 
which thefe witnefTes fay were the property 
of the prifoner Mr Brodie, were found in a 
fire-place in his houfe : but it is proved by 
the fame witnefTes, that thefe piflols had not 
been in the prifoner's hands for a month be- 
F f 2 * before 
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fore, when he had lent them to Smith ; that 
they were in Smith's poffeiTion on the night 
libelled; and the Sheriff's officers have proven, 
that it was Smith himfelf who dug up thefe 
piftols in Mr Brodie's houfe; which demon- 
flrates that it was he who hid them there : 
A circumflance not very reconcileable with' 
his confidering Mr Brodie as an acce^- 
fory; as in that cafe he could not have cho- 
fen a more improper pla.ce to conceal them t 
in cafe of difcovery it would become the ob- 
jecfl of the earlieft and moft anxious fearch. 

Gentlemen, thefe obfervations upon the 
proof on both fides 1 fubmit to your mod 
careful and deliberate confideration. You 
have on the one fide a dired and pofitive 
proof of a/ibi ; which, if the witnefles are 
itor forefworn, mufl preclude the"pofBbilit)r 
of the prifoner's guilt : and that thofe wit- 
nelTes have departed from the truth, there is 
liot the fhadow of reafon to fufpedl. Oq 
the other hand, the whole diredt evi- 
dence againft the prifoner, is the irflimony 
of two wimelles, who, befides being defii- 
tute of all right to be believed as witnefTes ia 
any cafe, have been brought to giye evi- 
dence in the, prefent, in circumftances of 
the very llrongefl temptation, to convidV 
my unhappy client whether innocent or 
guilty, ^ as, but for their having accnfed 
' " him. 
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him, one or both of themmuft have flood at 
this bar in his place. It is for you, Gentle- 
men, to confider, under all the circumftan- 
ces of the cafe, to which of thofe contradic-*^ 
tory proofs ycu will adhibit your belief. 

In the hands of an upright and intelligent 
Jury I leave thi« unfortunate gentleman;* 
confident, that whatever verdidl you fhall 
pronounce will be the refulc of your ripeft 
judgment, tempered, in cafe of doubt, wit^ 
that tenderncfs with which it becomes yori 
to decide wlien the fame and life of a fellow-^ 
citizen is at flake. 

LordJuJlke^CUrk. Gentlemen of the Jury^ 
the crime which is charged againft the pri- 
ibners at the bar is of a kind the moft hurt- 
ful to fociety. The fituation of the pannels, 
and particularly of one of them, is alfo ex- 
ceedingly diftrefsful. Mr Brodie*8 father^ 
whom I knew, was a very refpedlable mail j 
and that the fon of fuch a man, himielf tod 
educated to a refpedable profeffion, and who 
had long lived with reputation in itj fhould 
be arraigned at this bar for a crime fo de* 
teftable, is what muft affe6t us all. Gentle- 
men, with* fenfa^ions of horror. This uil'* 
happy fituation feems' to have arifen from a 
habitude of indulging vices which are too 
prevalent and fa&ionabla; but it affords a 

ftriking 
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•ftrikmg example of the ruin which follows^ 
in their train. 

That the Excife- office was broke into, Is 
not difputed. The queflion therefore is, 
Who broke into it ? Was it the pannels ? 

Now, to afcertain this point, you have, in 
the firft place. Gentlemen, the evidence of 
Brown and Ainflie ; and if they have fworn 
truth, the prifoners muft be guilty. To the 
adnaiffibility of thefe witnefles there can be 
no objedlion. Were not evidence of this 
fort adniiflible, there would not be a poffi- 
bility of detecting any crime of an occult 
nature. Had a corrupt bargain, indeed, 
been proved, by which they were induced to 
give their evidence, there, might h<ive been 
room for an objecSlion to their admiflibility. 
But no fuch ^bargain has even been alleged 
againft tht public profecutor in the prefenc 
^afe. And as to their being accomplices, 
this. Gentlemen, is no objedlion at all. A 
proof by accomplices may difplay, it is true, 
a corruption of manners ; which alone can 
render fuch proof necefTary : But it is im- 
pof&ble to go into the idea that their tefti- 
mony is therefore inadmiffible. Nor is there, 
in the prefent cafe, any reafon to ; fuppofe 
that they were under improper temptations 
to give their evidence. Each of them was 
feparately calle4 upon by the Court, and it 

was 
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was explained to each of them, that they 
run no hazard unlefs from not fpeaking the 
truth; and that their being produced as 
witnefles fecured them from all punifhment 
except what would follow upon their giving 
falfe evidence. Under fuch circumllances, 
you cannot fuppofe, Gentlemen, that they 
would be guilty of perjury without any pro- 
fpedl of advantage to themfelves, and mere- 
ly to fwear away the lives of thefe prifoners 
at the bar. 

Their credibility, to be fure, refts with 
you, Gentlemen : And if you find any thing 
unnatural or contradicflory in their evidence, 
you will rejedl it. But there is nothing ia 
it unnatural or contradicflory. The princi- 
pal objedion was made againft Brown ; but 
his evidence is corroborated by that of Ain- 
flie, and the evidence of Ainflie is again corro- 
borated by that of Brown ; and they are both 
corroborated by all the other circumRances 
depofed to. With regard to Smith, you have 
the bed of all evidence againft him, his 
own declarations ; for it fa rely is not to be 
imagined that any man would criminate 
himfelf contrary to the truth Thefe de- 
clarations have been fubftantiated in your 
hearing; and where a corpus ddt£ti is efta- 
blifhed as in the prefent cafe, to which thefe 
declarations refer, there cannot be a doubt 

of 
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of their being the very bed evidence ; and 
therefore you can be under no difficulty of 
returning a verdi<5l againft him. 

Gentlemen, to be fure thefe declarations 
are not legal evidence againft Brodie ; But 
they corroborate the evidence of Brown and 
Ainflie, who fwear pofitively againft him. 

The evidence of Grahame Campbell like- 
wife corroborates that of chefe witnefTes. With 
ijegard to Mr Brodie^ fhe fwears pofitively to 
his being prefent with them, drefled in an 
old-fafliioned fuit of . black clothes. She 
feems, indeed, to be in a miftake about the 
prifoner's having fupped at Smith's houfe 
that night ; but the reft of her evidence 
is clear and explicit, and concurs precifely 
with what you have heard from the other 
■witnefTes. 

. The evidence of Brown and Ainflie like* 
wifecorrefponds exadlly with the depofition of 
James Bonar. Ainflie tells you that a man came 
running down the clofe; and it appears that 
when he opened the door Brodie fct off with 
himfelf : And indeed, to tell you the truth, 
i could not. much blame him : And Mr Bo- 
nar tells you, that he went down the clofe 
at the very time when the robbery was go- 
ing on, and that when he opened the door 
a man ftepped out, of a defcription that ex- 

aaiy 
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aflly correfpdnds with the prifoncr* and the 
drefs he had on that night. 

It appears clear alfo, Gentlemen, from the 
depofitions of the Sheriff's officers, that fe- 
veral articles were found upon the fearch in 
Brodie's houfe, which Brown and Ainflie 
depofc to have been ufed in the robbery of 
the lixciie- office; a pair of pidols, a dark 
Unthorn, keys^ picklocks, &c, and many of 
thefe laft fuch as never were employed by 
Mr Brodie in the courfe of his bufinefs : fo 
that no doubt can remain in your aiind of 
the truth of the fac5ls fworn to by thefe two 
men, which are all confident wich and qpr« 
roborated by the other evidence. 

The crime with which thefe prifoners ai^e 
charged, Gentlemen^ was committed on the 
5ch of March, Two perfons were taken up 
for it, and Brodie abfconded. It is eftablifh*- 
ed by the evidence, that he went to London^ 
was afterwards put on board a floop at night, 
and carried to Flufhing ; and that, upoa 
fearch being made for him, he was appre- 
hended at Amfterdam and brought back to 
this country. Gentlemen, when a perfon 
who is accufed of a crime flies from juflice, 
it affords a flrong prefumption of guilt, A a 
innoceac man would not fly without jufl 
caufe. The profecution againfl him for 
ufing falfc dice could not he the rcafon of 
O g his 
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his flight: Nay he tells you himfelf in his 
declaration, that he abfconded becaufe Smidti 
aad Ainflie were taken np. 

The papers found in the trunk, Gentle- 
men, and the two fcroUs, all which have 
been proved to be of Mr Brodie's hand- 
writing, afford ftrong evidence againd hini. 
In one of the fcrolls there is a fair and full 
confeffion of his direft acceffion to the rob- 
bery of the Excife- office. He fays, '* he ne- 
•ver was dire£tly concerned in any of their 
depredations, except the lajl fatal one^^ This 
is even a confeffion of more than is charged 
againft him 5 for it muft mean that he wa« 
concerned, though not diredlly, in their o- 
tlier depredations. And it is impoffible, 
^Gentlemen, to miftake. the meaning of this 
'expreifion, or that it can apply to any thing 
^Ife than the breaking into the Excifc-of-^ 
iice. 

With regard to the aliln^ Gentlemen, it ia 
no doubt proved by the oath of Mr Sherif]^ 
that he was in Brodie's company from three 
o'clock of Wednefday 5th March till near 
eight at night, he having dined in Mr Bra- 
die's houfe that day along with three ladies, 
and a gentleman whofe name he does noe^ 
recollecfl. But then this refts entirely upon 
his evidence ; and though 1 dp not mean to 
|ay that; he has fwoxn fs^lfel^, yet he i$ not 
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b witndfs t^mni txceptione major^ above all ex- 
ception, being the brother-in-law of Mt 
Brodie. Befides, Gentlemen, that allowing 
the evidence of Mr SheriflF, he is ftill only 
a fingle witnefs ; and even in civil cafes a 
fadt cannot be eftabliftied by the evidence 
only of one wicnefs, efpecially where it is 
not fupported by any other circumftances. 
At any rate^ the evidence is not inconfiftene 
with the guilt of the pannel ; for the Ex- 
cife-oflSlce was broke into after eight o'clock^ 
and Mr Sheriff was in his oWn houfe in St 
James's Square abofit eight o*clock. 

As to the evidence of Jean Watt, who 
fwears that Brodie came to her houfe that 
night at eight o'clock, you are to confider^ 
Centlemen^ that although^ to be fure, fhe is 
not his jwrife, yet fhe is his miftrefs ; and love 
18 often as deeply rooted between perfons of 
that kidney as between lawful man and wife* 
And as you fee^ Gentlemen, that either fhe 
Inufl be miflaken as to the hour, or that the 
witnefTes on the other fide mufl: be wrong, 
you are to determine with yourfelves whe- 
ther the witnefs for the profecution brought 
forward by the Lord Advocate, who has no 
interefl but to get at the truth, or this wo- 
man, and her fervant-maid who concurs 
with her, ^re molt intitled to beliefi And 
you can have no doubt but, that the pre^ 
G g a fumption 
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fumptian is greatly in favour of the "wit^ 
nefles for the C'rown, who c^an be influenced 
by no motives but thofe of public juftice. 

This woman and her fervant Peggy Giles 
have no doubt depofed that it was 8 o'clock 
tvhen Mr Brodie came to their houfe 2 but. 
Gentlemen, even fuppofing them to be fwcar- 
ing to what they think true, yet they ftiU 
ftiay be midaken with regard to the precile 
time ; and the midake of an hour, or half an 
hour, would reconcile their evidences witb 
the other proof you have heard. There is a 
bell rings at ten o'clock as well as at eight ;, 
and thefe witnefles may very probably have 
confounded the one with the other ; for I 
have no doubt that Brodie did come to that 
hon^e that night, and ftaid there till the next 
morning. Gentlemen, the law itfelf maked 
allowance for miftakes of this kind. Thua 
in the civil court, in a competition between 
two arreftments, of which one for inftance is 
at eight and another at nine o'clock, they are 
preferred pan pnjfu^ becaufe the law fuppofes 
that the memories of witneffcs may be fa 
frail as not to diitinguifli fliort intervals of 
time with proper accuracy : So that you fee^ 
Genrfemen, that even fuppofing thefe wit-* 
faeffes willing to fpeak the truth, yet their 
evidence is completely reconcileable with the 
other depofitions. Upon the whole> Gentle- 

men. 
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tA6n^ taking all the circumdances of this CiGi 
together^ 1 can have no doubt in my own 
mind that Mr Brodie was prefenc at ih<i 
breaking into the Excife* office; and as to 
the other man, Smith, as I have already faid^ 
there Can be ftill lefs doubt as to him* if you* 
are of the fame opinion, Gentlemen) yoa 
w^ill return a verdidt againft both the prifoa-^ 
ers ; but if you are of a different opinioui 
and do not confider the evidence agaioAr 
Brodie fufficiently (Irong, you will feparac* 
the one from the other, and bring in a ver* 
didl accordingly *. 

AT 



^ During tbt whole time of this trials the CotM ^»nt 
tmcpmmonly ctowded, notwithfttnding the fee» of admif* 
fion were raifed fo high as threcj^ four, sind five ihtllings^ 
The heat was for a great part of the time intolerable | 
and the noife and tumoh occafioned by orders given by 
the Court to clear certain parts of the houfe, frequently 
interrupted the bufinefs of the trial. But the audience^ 
who had paid/or their places^ were determined not to hi 
turned out of thenii and therefore maintam^d their ground^ 
although the foldiers baymtts were two or three dmes 
mentioned. The Court's being occafionally fubjofled ttf 
ftlich inconvenience, proceeds from the door-keepers being 
allowed to extort money for admiffion ;— a praftice Bi* 
vtfXXj contrary to the (latute*)aw of the land^ and deroga- 
tory to the dignity of the High Court. 

The door-keepers not only demand money, but th^ 
daim the prtvilege of determining who fhall and who (halt 
not i>€ admitted., The^evtn prefume to exclude, whenr 

. Aej^ 
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AT about fix D^clock onThurfday morn-** 
ing the Court adjourned until one oVlocfc 
of the afternoon, and the Jury was inclofiid* 
When the Court again met, the lift of Affize 
was called over, and the following verdidt 
was delivered by the chancellor of the Jury 

to 

they think prt){)Cf, a great ^rojioirtion of the mciht)crs of 
Ae Court. Many of the agents during this trial were 
compelled to pay a crown for -their places ; and others 
were refufed admittance upon any terms. When it 13 
confidered that the practice of the criminal law of Scot* 
land cannot be acquired from books, .nor by any one man 
in the cou^fe of his own experience, and that the agents 
are often charged with the condu£i of trials, upon the 
ififue of which the lives and fortunes of their fellow-citi- 
zens depend, it (eems highly inexpedient, not- to fay un« 
juft, to deny them the privilege of admiifion to the Courts 
where alone they can have an opportunity of acquiring 
that knowledge which^it is highly necefTary they (hould be 
poffefied of. The Court, however, feem to think differ^ 
cntly : for upon a late occafion, when an agent complain- 
ed to them of being excluded by the door-keepers, they 
gave him no redrefs. 

1 have only to add,*that if it is ftill thought proper ta 
allow the door-keepers to take money, that a ia^e fliould 
be eftabli(hed for admiilion to each of the different ps^rts 
of the houfe, in proportion to the accommodation they . 
afford, that ail Iiis Majefly's lieges may be upon as equal 
a {o9tiag there an la 9ther public places* 
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to the Lord Jufticc-Clerk ; and, after being 
recorded) was read aloud by the clerk. 

^t Edinburgh the twenty-eighth day of Au^ 
guji one tboufand /even hundred and /tgbty'* 
eight years. 
The above Aflize having inclofed, did 
make choMce of the faid John' Hutton to be 
their chancellor, and the faid John Hay to 
be their xlerk ; And having confidered the 
criminal indi£tment raifed and purfued at 
the inftance of Itay Campbell^ Efq; his Maje- 
fiy's Advocate, for his Majedy's intereft, 
againft William Brodie late wright and ca- 
binetrmafcer in Edinburgh, and George 
Smith late grocer there, pannels, with the 
.interlocutor pronounced by the Lord Juftice- 
Clerk and Lords Commiffioncrs of Judiciary 
on the relevancy thereof, together with evi^ 
dence adduced by the profecutor for proving 
the fame, and the evidence adduced by the 
pannels in exculpation ; they all in one voice 
find the pannels William Brodie and George 
Smith GUILTY of the crime charged againft 
them in the faid indidlment. in wicnefe 
whereof) the faid chancellor and clerk have 
fubfcribed thefe preients upon this and the 
preceding page, place and date forefaid, in 
fl^eir name and by their appointment. 

^Signed) John Hutton* 

John Hay, Clk, 

lAr4 
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Lord 'Advocate^ Itis now if)camben( u{H» 
on me, my Lords, to move your LordOiips 
to pronounce the fentence of the law aga'mll 
the prifoners at the bar. 

Mr Wight. My Lords, before your Lord-!- 
ihips proceed to pronovtnce judgment, I have 
an obje<Stion to ftate in behalf of the prifon- 
ers. at the bar, which in my opinion ought 
to prevent any judgment from pafling upon 
this verdi^l. My Lords, from the evidence 
taken in the courfe of this trial, it appears 
ths^t the libel is infuiEcient^ infomuch as ic 
charges, that the pannels did wickedly and 
feloniouily break into the houfe in which 
the General txcif^-office for Scotland waa 
then kept; whereas it ought lo have dated, 
that they fo broke into one of the houfes fo 
kept, defcribing fucb houfe particularly ; 
For it appears from the proof, that there 
were two feparate and diftin^ houfis in 
iprhich the General fixcife-office for Scotland 
Was then kept, on the oppofite fides of the 
clofe, and.^t a coniiderable didance from 
ea<:h other. Befides, my Lords, fuppofing 
'this uncertainty in the libel as to the locus 
dehffi were iofufficient to operate an arreft 
in judgment, yec no judgment can pafs up- 
on the verdiiSl of the Jury, in as much as it 
^da in gener4l terms the pannels guilty of 

the 
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tH^ crime libelled ; by which ic is found, that 
they have^ been guilty of breaking into the 
lioufe in which the General Excifc-office for 
Scotland was then kept, without diftinguiQi* 
ing to which of the two before mentioned 
lioufes the verdidl applies. And the prefent 
plea in arreft of judgment defer ves the great- 
er confideration on this account, that the Ju^ 
ry were called upon, by the manner in which 
the proof was conducjled on the part of the 
pannels, tp attend particularly to the circum* 
fiance of the Excife-office being kept in two 
feparate and diftind. houfes* 

' Lbrd. Advocate* My Lords, lam not a 
Ijftle furprifed.that an objeftion of this nar 
ture Inonld be brought forward at this tim'e^ 
This plea refdlves into an objection to the 
relevancy or fornai of the indidment, which 
ought to have been ftated in limine. If the 
gentlemen on the other fide of the bar meant 
to have Hated any fuch objection as the pre* 
fent, they ought to have done it yefterday. 
But after they have allowed the indidment 
to pafs without any fuch objedion ; afte? 
your Lardfhip? have fuflained it as relevant, 
and remitted it to the knowledge pf an af-e 
fize in 'common form; and when the jury 
bave returned a verdi A finding the prifoner$ 
guilty of the crime charged-^there can bf 
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no room for any further proceeding, unlefs 
to pronounce the fenterice of the law upon 
the verdi(5l To returned, ' 1 do therefore, my 
Lords, altogether deny that it is competent, 
in this ftage of the trial, to bring forward 
an objection fuch as the prefent, which ought 
to have been ftated at firft, and which your 
Lordihips cannot now enter upon. 

But, my Lords, even if the matter were 
open, the objecflion itfelf is altogether frivo- 
lousf ; for the houfe that was broke into, as 
ftated in the indidlment, was really and tru- 
ly the houfe known by the name of the Ge* 
neral Excife- office jar Scotland at the time, Ic 
is indeed true, that one or two of the clerks 
and inferior ' officers were accommodated in 
a fitiall houfe within a few feet or yards of 
the large one, and which was joined to it by 
a wall like a witifg :- But this '^ did ridt 'make 
them in any fen4e of the wofd two feparate 
hoiffcs. -^ The principal ' houfe, which was 
broke into, was hired at L 360 ^^f* £2^77^/^772 of 
rent, and the fmall houfe at L. 8 per annum. 
This laft was jiift as much a part of the Ge- 
neral Excife- office as a kitchen feparate from 
atiy houfe is a^ part of that houfe. Arid 
furdy your Lordftiips would 'not caft an in- 
didVment which 'charged, that a man's hovife 
wa^ broke ihtoj^upon the ground that his 
kitchen was not joined to his houfe, which 

very 
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very often happens. I therefore, my Lords, 
coniiider this as a very frivolous obje(5lion ; 
^nd 1 know that the honourable counfel on 
the other fide of the bar who is to fpeak in 
reply to me, knows too well the dignity of 
his chara(5ler and the honour of his profef- 
fion to infift leripufly upon an objedion fo 
futile. Had this been the cafe of a poor 
man, my Lord, we would not have heard of 
this obje6lion ; and I do not fee what title 
the rank and fituation of this man can plead 
For troubling the Court with frivolous ob- 
jections to the verdi(5l of a jury, after fo long 
and fo fair a trial. 

Dean of Faculty. My Lords, I know what 
belongs to the dignity of my profeiTion and 
the honour of my charac^ler as well as my 
Lord Advocate. [Here the Lord Advocate, 
laying his hand upon his heart, exprefled, 
by the ftrongeft 'geftures, that he meant to 
fay nothing difrefpeiflful to the Dean of Fa-* 
culty, and was going to fpeak, when my 
Lord Juftice Clerk faid, that what my Lord 
Advocate had mentioned, fa far from being 
derogatory to the Dean of Faculty, was a 
high compliment to him. The Dean of Fa- 
culty then refumed,] My Lords, I fay that 
1 know how I ought to condudl myfelf, both 
as a lawyer and a gentleman; and it is in the 
H h 2 full 
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full conviction of performing my duty tfiat 
I rife to enforce the prelent obje<5lion ; which 
I think is fuch a one as ought to overturn 
this verdid. — It has been afked, Why this 
objedion was not brought forward in an 
earlier ftage of the trial ? Why it was not 
pleaded at the very outfet, as fufficient to 
caft the indidment ? Ijt has been called a 
frivolous objedion by my Lord Advocate. 
But many objections were ftyled frivolous by 
the gentlemen on that fide of the table du- 
ring the courfe of this trial, which your 
Lordfhips decided to be well founded. My 
Lords, it was impoflible to plead it in this 
early (lage ; becaufe the fad came out to be 
as ftated in the objecjlion only during the 
time that the proof in this triaf wab led. — • 
Though the circumftance might be known 
to us privately before, yet it was not Tub- 
ftantiated by proof; and this furely is the 
proper time for ftatijig an objec^lion ; the 
grounds of which only appeared in the courfe 
of the evidence, and could not poffibly ap- 
pear fooner. 

With regard to the matter of fa<^ in this 
cafe, I fhall not detain your Lordfliips a 
moment. Nothing is clearier from the evi- 
dence, rfian that there were two feparate and 
di(lin(5l houfes, in which the Excife-ofEce 
was kept at the time when the robbery was 

committed. 
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Committed. Several of the witneifes hay* 
fworn to this and it was admitted on the 
other fide of the table, 1 thcrefot.e fay, my 
Lords, that this verdidl, which hais fqnnd 
the pfifoners guilty of breaking into //A? 
Houfe in which the QeneralExcri ft- office wa^ 
kept, — finds nothing. It is in vain to fay 
that thefe two houfes belonged to one and 
the fame office. If they are not under the 
fame roof, which it is confelTed thefe two 
houfes are not, then it is of no importance 
how near they may be to each other; for 
neither of them is th^ houfe in which the 
JExcife-office was ke'pt; but only one of the 
houfes employed for that purpofe.— His 
Grace theDukeof Buccleugh has two houfes 
lying near each other, the home of Dal- 
keith and the houfe of Smeiton, both in 
the parifh of Dalkeith. Would the ver- 
di(fl of a jury be g:x)d, which, upon the 
ftatement of an indi(fkment that the houfe of 
the Duke of Buccleugh, lying within the 
parilli of Dalkeith, was broke iiiro, (hould 
fimply find the pannel guilty ? Surely not» 
It would be neceflTary to fpecify ^hich of 
the houfes was broke into ; bccaufe an in- 
nocent man, who could prove an a/iSi wijh 
regard to the one, might not be able to 
prove it with regard to both, or in ihoTt be- 
caufe the libel is lincenain. —The t xcife- 
office is now removed to the houie lately 

poirefFed 
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poflciled by SirThoinas Dundas ia Ae New- 
Tow^ , of Edinburgh. Supp^fe.that part o( 
^e oi^Jces ftilL remained in the former* plaice^ 
would it be fu&cient to fay, that the houfe 
in^which the General Excife- oflBce is kept was 
broke into, when there >were, evidently two 
lioufes in which it was l^ept> one in tKe Old, 
and one in,the New Town ? And the only dif- 
ference betwixt that cafe and the prefent is, 
that the.diftancc is greater;, for in both cafes 
the houfes are equally feparate ancj diftincfl. 
In the fan^e way, fpr the fake of illuftration, 
it was not till lately that I myfelf could find 
a houfe fufficiently convenient both for the 
purpofes of bufineCs and accommodation of 
a numeroi^s family. - I had accordingly two 
houfes, one in George- ftreet, and one in 
Prince's- ftreet, and 1 have done bufinefs in 
both of them. Now, would an indictment, 
charging a perfon with having broken into 
the houfe of the Honourable Henry Erfldne, 
Dean of the Faculty of Advocates, be fufE- 
cienc while 1 pofTeffed two houfes, to fup- 
port a verdidl which found the pannel in 
general terms guilty ? It would not be enough 
to fay, that 1 employed both houfes fre- 
quently for the fame purpofes, and. that I 
could pafs from the one into the other, tho* 
not without fome little inconvenience of get- 
ting wet when it rained. This undoubtedly 

would 
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would not be fuffieient ; 4iiil^fs 1 3otild prove 
that both h^ufes ^/^ere one atid the fame, a 
'verdift fi'nding the pannel guilty of breaking 
into the hpufe, codld, Ardm its uncertainty, 
*«p|[)ly'" neither to th'^ one nor to the other My 
Lord^, 1 will, riot detain i your J' Lordlhips. 
The-Cafeift'vcfyfhbrt and fimple; and witfa-^ 
out ftatingany further illiifftrations or argu- 
ments^, 1 think that ' the prifoner cannot be 
more fafe than- ia *the opinions .which your 
Lordfhipsifhall'dd^er upon fo plain a peine 
fo fairly ftated to ydu: ' ; - ' : 

Lord Hailes. My Lords, I have great 
doubts concerning the competency of this 
objection ; but it is a fubjed^'up^n which I 
do not like to enter. 1 am indeed forry that 
this 6bjeftion has been dated, as it may flat- 
ter the prifoners with hopes which 1 am a-* 
fraid-are ill founded; The merits of the ob- 
jeAidn itfeff appear to me very eafy 'of dif- 
Cuflid)n. r The Deafn of Faculty is* mi ftaken 
with regard to the houfe pofleflTed by the 
Duke of BuccleugA, for they are not both in 
the parifh of Dalkeith, as the houfe of 
Smeiton lies in the parifh of Inverefk, But 
fuppofing they did both lie in the fame pa- 
rifti, there is a great difference betwixt hoiifes 
fituiated at fome diflahce from each other and 
thofe which lie immediately contiguous, as 
: is 
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U .tbp prcfrht c&fe. The ftrtall' lioufe ad^ 
joining: to thac principal/ one in which the 
Excife-office was kept, is to .be confidered as 
^ part, of the fame building, troptoy^d al- 
ways for th$ fam§ puf pofe, and ufcd only for 
better, accomnfltodation. . I repeat it again, 
my Lords, ;th at 1 have dou^s whether or 
not this objedion be.niDjw cV^^etent; but 
laying rhisiovit* of th^ qjxeftipOi itmp'^Iear 
£oJC rcip^l ling the objedlibn, as the eiprefjSioa 
t\fed in th^ indi<ftm^nt af>p*Rr^ to^me if^ffi-*^ 
ciently defcriptive of the pljfccfc inTwhi^h the 
general Excife-office was kept. 

■:.':.'; J V •;••;.'. 

Lord EJhgrove^ My Lords,. J ixn forxj 
that this objedlion h&s h^eh ftkt^d; and;.! 
think it my duty to declare^ fw the' fake of 
the prifoners at the bar, diatl . do not think 
it f»ch as ought to iridrice^them to hope that 
k will operate any change as to the^ verdi<5t 
which has heenpecurncd this day,' It is toy 
opinion, my Lords, that the obj^ftion itfelfi 
without ericering into the* queftion whether 
it be now competent to ftate it, ca'ttnot be 
lifteqed to by the Court. The indi<Snient 
ftates, that the prifoners at the bar .broke in-^ 
to the houfe in which thfc Kxcife- office waa 
kept at the t?ime when the robbery happen- 
ed;, and although: a few offices^ may have 
been kept ia the fmall Jhoufe adjoifning to the 

prin* 
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principal building, yet it cannot be denied 
that this feparate tenement was confidered as 
a part of the General Lxcife- office ; and the 
vritnefles themfelves who were examined up- 
on this point, have told us, that had this 
fmali tenement been broke into indead of 
the p-incipal houfe, they would have faid 
l^at the Excile-office was broke into. Upon 
this ground, I am clear for repelling this 
obje<3ion as not well founded; the whole 
building, which was called the Excife-office, 
being ficuated in the fame place, and inclofefl 
by the Commiffioners fo as to render its 
parts dilUnd^ frc^m any other building. , 

" Lord Stoncfield. My Lords, I do not un^^ 
derftand the bringing forward this objedtion 
at this time ; it feems as if they wilhed to ' 
introduce the forms of the law of England. 
\ think that the Lord Advocate has defcribed 
in the indicflment the place where the crime 
was perpetrated with fufficient accuracy^; 
land therefore 1 am for repelling the objec- 
tion ^ • 

Iprd Swinton. My Lords, aniong all the 
.jMToceedings in this painful trial, the prefenc 
,motiop gives me the greateft pain, it fets 
forth, ly^, / That the libel charged the pri- 
^ ibner§ widi wickedly and £elonioully breaks 



^ ing into the houfc in which the General 
^Excife- office for Scotland was then kept** 
The motion next fets forth, ' That the verf 
^ di<5l finds the prifoners guilty of the crimes 

* charged ; and it concludes for an arreft of 

* judgment, becaufe the General Excife-of- 
^ fice confifts of more houfes than one., as your 

* Lofdlhips will recoiled from the proof ta- 

* ken before you yefterday/ 

One of the Gounfel yefterday ftated himi- 
felf as appearing not only in defence of the 
prifoners, but in defence of the law itfelf. 
V ThemotioUj however, now made, if pn** 
perly confidered, tends to overturn the mo(l 
valuable part of the law, namely, that part 
.which gives this kingdom the fccurity of jury 
trial.. By ^he mode of trials long ago "eftar 
blifhed, the libel is firft of all to be read | 
the party accufed is then at liberty to ftate 
his defences to the form of the indidtment^ 
and to the competency or relevancy of the 
charge; and it is the province of the judges 
to determine the law, that is, to decide upon 
^he defences; which^ together with thejudg^ 
jment upon them, muft enter the record^ 
The indi6lment and judgments upon it are 
thea remitted to the knowledge of an aiCzf^ 
It then goes out of the hands of the judges, 
and the province of the jury cpmmences,^ 
'^hich.is.cp try the tn^th of the f a^s, and to 
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iipply the law, that t^ the jiadgment of thd 
Court to the fadts, by returning fuch vcrdicSl 
as they think fit. That is their province — < 
After they return their verdid^ the catife 
comes back into the hands of the judges to 
pronounce the fentence of the law. But itt 
doing fo^ the only materials fubje<fl to their 
judgment are thofe which appear on the face 
of the record, that is, the indiddient, the 
minutes of proceedings, and the verdidl# 
They can take nothing elfe under their con- 
iideration; particularly, they have no power 
to look back into any part of the proof, or 
to take it under con£deration in any manner^ 
in the prefent cafe,- looking into the record^ 
we fee the indidment charges the prifoners 
with breaking into the houfe in which thef 
General Excife- office was kept: We oblerve 
not in the proceedings any objedtions made 
to the form or the competency of the charge. 
The verdidl fincjs the prifoners guilty. This 
jis all that appears, upon the face of the re-* 
cord. But what is now propofed to us by 
this; motion? It is to look into our notes, or 
to recoliedl from our memory, that it was 
proved the whole oifices of Excife were not 
precifely under onejoof j and that there is a 
fmall adjoining houfe alfo made ufe of^ and 
we are moved to arreft judgment, for that 
the )ibel is improperly laid, as it doesjnoc 
• ' I i i men* 
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mention that there are more houfts t3han 
one, and fpecify which of thefe were broke 
open. 

■ Now, what does this amourit to ? Is it not 
A fuggcftion to the Judges to look back intd 
the proof, which is the whole province and 
privilege of the jury ? If the Judges, after d 
trerdi(5l, might look back into, and confidier 
the proof or any part of it in favour of the 
party atcufed, they might furely do the fame 
thing to his prejudice, and in favour of the 
profecutor. is not this a mode of proceeding 
Sltogether incompetent? Is it not paving 
the way to make verdifts of no ufe, by our 
^furping a right to judge of the proof, inde- 
{)endent of the verdi<5l ? a proceeding which, 
1 (hould think, not only incompetent, but 
even criminal. Why did our anceftors efta- 
blifh the rules of proceeding which we have 
always obferved ? It was for the fecurity of 
the lives and liberties of the fubjecSs of this 
kingdom. The fecurity handed down to us 
from our anceftors, we are bound to deliver 
tinim paired to our pofterity. My Lords, if 
1' have expreflcd myfelf warmly upon this 
bccafion, I hope; your Lordlhips will forgive 
me. 1 am fo clear upon the incompetency of 
this motion, that, however clear alfo upon 
the merits, yet, for the reaibn^ given, I am 
not at liberty to fay one word upon them. 

• \ Lord 
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tjDrd Jufilci-Cterk. 1 am clearly c^ opU 
nion, that it is not now competent to receive 
this objc<5lion, although the objcdion itlelf^ 
were it received, is fuch as would have no 
v^eight wjth me. But I will not enter into 
its merits ; it ought to have been ftated in th« 
pleadings as a bar to the prefent trial ; and 
the Counfel for the pa'nncls oiight then to 
have brought forward whatever proof ihe^ 
had in order to prove the matter of fadt. it 
is now impoilible for the Court to review the 
evidence which has been led ; and the object 
tion ftiuft therefoi-e be repelled. 

(The Deafi ftf Faculty moved the Court 
to allow the plea upon the arreft of 
judgment to be entered tipon the record } 
which was allowed according^ty, and an 
interlocutor pronounced repelhng it.) 

Lord JuJlke^Clerk. My Lords^ you will 
now deliver your opinions as to the fentcnce 
to be pronounced againft the pannels at the 
bar. 

LQrd Haiks. My Lords, after the verdi<Sl 
of the jury, nothing . remains for us but the 
melaticnoly tafk of pronouncing the fentence 
t>f thd law. It is not left in our option what 
punifhment to inflift ; for the law has decla- 
red the crime of which theie unhappy men 

have 



( «54 ) . 

h^vt been coit^idled, capital. It is lAj tfpi^ 
Bion, my Lord, that the prifondrs at the bir 
be carried back to the Tolbooth pf Edin- 
burgh, and that they be there detained, and 
that they be executed on Wednefday the firCI 
day of Odober next« 

Lard Efkgrove. IVly Lord^ nothing is kfc 
for me but to agree with the opinion deliver- 
ed by my honourable brother. I fincerely 
commiferate the fate of thefe unhappy men j 
one of them efpecially I pity much. No^ 
that i fee him at the bar, I remember that \ . 
knew his father^ who was a moft worthy 
mai). Their (ituation is a miferable one; and 
I hope that it will have the efFedl to deter 
others from being betrayed into the famd 
vices which have led thefe poor men to this 
Ignominious condition. 

Lords Stonefietd and SiifintOTf delivered fea* 
timents to the fame purpofe^ 



ADDRESS TO THE PRISONERS. 

Lordjufiice Clerk. William Brodie an4 
George Smith, It belongs to my oflfiee to pro^ 
nounce the fentence of the law againft yoa« 
You have had a long and fair trial, condyle*: 
ted on the part of xhe pubUc profccutor with 

the 
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tlie utmoft candour and humanity; an3 you 
have been aOifted with able counfel; who have 
exerted the greateft ability and fidehty ia 
your defence. 1 wifh I could be of any uft 
to you in your melancholy fituation. To 
one of you it is altogether needlefs for me 
to offer any advice ; You, William Brodie, 
from your education and habits of life, can- 
not but know every thing fuited to your pre- 
fent fituation which I could fugged to you. 
It is much to be lamented, that thofe vices 
which are called gentlemany vices are fo fa- 
vourably looked upon in the prefent age. 
They have been the fource of your ruin-; 
and; whatever may be thought of them, they 
are fuch as afluredly lead to ruin. 1 hope 
you will improve the fhort time which you 
have now to live, by refledling upon your 
paft cooduf^, and endeavouring to procure, 
by a fincere repentance, forgivenefs for your 
many crimes. God always liftens to thofe 
who fedt him with fincerity. The fentence 
of the Law, and of this High Court, i^, 
That you be carried back to the prifon from 
/^hehce you came, there to be detained' until 
Wedhcfday the ift day of Odlober next ; and 
on that day to be taken forth of the tolbooth 
to the common place of execution, and there to 
be hanged on a gibbet by the neck until yoa 
ire dead) and yo^r moveable goodsand gear to 
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be efcheat and inbrought to his Majedy's 
life : And this is pronounced for doom. 

The fentence was afterwards read aloud ; 
at the conclufion of which Mr Brodie refpccfl- 
.fully bowed to the Court, and the pannels 
were then carried off to prifon« 

Thus ended a trial which bad excited the 
public curiofity to an extraordinary degree, 
jind in which their expedtacions were not dis- 
appointed. During the fpace of 21 hours, 
the time it lafted^ circumftances continuaHy 
followed each other to render it highly in- 
tereiling, and more particularly to the gen- 
tlemen of the law, on account of the great 
variety and importance of the legal topics 
iwhich were difcu0ed and decided. The pan^ 
nels behaved in a manner different from each 
other ; Smith appearing to be much dgec* 
ted, efpecially at receiving his dreadful fen^ 
tence, although in many inftances he ihowed 
irery great acutenefs in his remarks upon the 
depofitions of the witneffes, and in the que» 
Aions to them which he fuggefted : Mr Bro* 
die, on the other hand, aflre&ed coolneft and 
determination in his behaviour. When the 
fentence of death was pronounced, be put 
'One hand in his' breaft and the other in his 
fide, and looked full around him. It is faid 
that he aecufed bis companion of pufiUani- 
ittity^ and even kicked him as tbey were 

leaving 
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lea virig, the Court ; but we will not venture 
to vouch for this laft circumftance of hig 
behaviour. He was genteelly drefled, in a 
blufe coat, a fancy veft, black filk breeches, 
and white filk ftockings, and he was other- 
'Wife remarkably clean and neat. Smith waa 
but poorly clothed, having had no money 
iiace his confinement, which had already 
laded fix months. / 



FINIS. 



ERRATA. 

At p. 6i. 1. 19. addj — Lord Hailes. My Lord Juftice-Clcri:, 
Though Mr Clerk ftated hisobjeftien generallj, yet he did 
not enter into particulars ; and I think he may be allowed 
now to ftate what particulars he means to infift on. 

P. 66. 1 26, 27. For Huhhart or Muhhuft, read Hohart — For 
a very refpedable family of Buckinghamfhirei read the very 
refpedable family of Suckinghamihire. 

P. 67. L 2a For // read are^ 

P. 73. 1. 7. Ygt bound vcaA found. 

P. 77. 1. 6 For 7othlfields read Tothilficldu 

P. 114. 1. 12. For civil xtsA Civilians. 

P. 175. 1. 5. Add to. 

F, 198. 1. If//, dele and- 
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